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For Appellees. 
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In the District Court of the United States 
for the District of Oregon 


Civil No. 4133 


LLOYD BABBLER, RICHARD BABLER, JAMES 
A. POLLOCK, and J. H. SCHESTAK, dba 
Lloyd Babler, 

Plaintiffs, 
VS. 


HUGH H. EARLH, Collector of Internal Revenue 
for the District of Oregon, 
Defendant. 
COMPLAINT 


I. 

This is an action for the recovery of taxes on 
amounts paid for the transportation of property, to- 
gether with penalties and interest thereon, illegally 
assessed by the Commissioner of Internal Revenue 
and collected from plaintiffs by defendant, pur- 
porting to act under the authority of Section 3475 
of the Internal Revenue Code of the United States, 
Title 26, Section 3475, United States Code. Juris- 
diction of this action is based on Section 24 (5) of 
the Judicial Code of the United States, Title 28, 
Section 41, Subdivision 5, United States Code. 


ale 
During the period from April 1, 1945, to De- 
cember 31, 1945, Lloyd Babler, Richard Babler, 
James A. Pollock and J. H. Schestak, plaintiffs 
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herein, were engaged as partners in a general con- 
tracting business. As a part of said business, plain- 
tiffs employed certain truck drivers to transport 
road materials for them and paid said truck drivers 
at a specified rate. 
HUE 

‘The Commissioner of Internal Revenue, wrong- 
fully asserting that said truck drivers were not the 
employees of the plaintiffs but that they were per- 
sons engaged in the business of transporting prop- 
erty for hire, assessed a tax against plaintiffs equal 
to 3% of the amounts so paid by plaintiffs to said 
truck drivers during the aforesaid period, together 
with penalties and interest thereon. 


iV. 

Plaintiffs, on or about October 20, 1947, under 
threat of seizure and sale of their property by de- 
fendant, paid to defendant the full amount of said 
transportation taxes, penalties and interest as- 
sessed, and thereafter and on or about November 
7, 1947, plaintiffs filed with the defendant for trans- 
mission to the Commissioner of Internal Revenue 
their claim for refund of $8938.87, representing the 
amount of transportation taxes, penalties and inter- 
est paid. The said claim for refund was denied by 
the Commissioner of Internal Revenue by regis- 
tered letter mailed to plaintiffs on May 27, 1948. 

Wherefore, plaintiffs pray for judgment against 
defendant in the sum of $893.87, with interest 
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thereon from the date of payment, and for their 
costs and disbursements incurred herein. 
/s/ CARL E. DAVIDSON, 
/3s/ CHARLES P. DUFFY, 
15250 Yeon Building, Portland 
4, Oregon, 
Attorneys for Plaintiffs. 


[Endorsed]: Filed June 21, 1948. 


[Title of District Court and Cause.] 
ANSWER 


The defendant, by his attorney, Henry L. Hess, 
Hsquire, United States Attorney for the District 
of Oregon, in answer to the complaint states: 


ibe 
Lhe allegations contained in paragraph I of the 
complaint are admitted except it is denied that the 
taxes, together with penalties and interest thereon, 
were illegally assessed against and collected from 
the plaintiffs. 
dele 
The allegations contained in paragraph ITI of the 
complaint are denied except it is admitted that dur- 
ing the period from April 1, 1945, to December 31, 
1945, Lloyd Babler, Richard Babler, James A. Pol- 
lock and J. H. Schestak were engaged as partners 
in a general contracting business. 


TFT. 
The allegations contained in paragraph III of 
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the complaint are denied except it is admitted that 
transportation taxes, interest and penalties in the 
total amount of $893.87 were assessed against plain- 
tiffs. 
IV. 
The allegations contained in paragraph IV of 
the complaint are admitted. 


Wherefore, the defendant prays that plaintiffs’ 
complaint be dismissed with costs to be assessed 
against the plaintiffs. 

HENRY L. HESS, 
United States Attorney, 
Attorney for the Defendant. 
/s/ GENE B. CONKLIN, 
Assistant U. 8. Attorney. 


United States of America, 
District of Oregon—ss. 

I, Gene B. Conklin, Assistant United States At- 
torney for the District of Oregon and one of de- 
fendant’s attorneys herein, hereby certify that I 
have made service of the foregoing Answer upon 
the plaintiff by depositing a duly certified copy 
thereof in the U. 8S. Post Office at Portland, Ore- 
gon, on the 18th day of August, 1948, enclosed in 
an envelope with postage thereon prepaid ad- 
dressed to Messrs. Carl E. Davidson and Charles 
P. Duffy, 1525 Yeon Building, Portland 4, Ore- 
gon, attorneys of record for plaintiff. 

/s/ GENE B. CONKLIN. 


[Iundorsed]: Filed Aug. 18, 1948. 
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[Title of District Court and Cause. ] 


PRE-TRIAL ORDER 

This cause having come on regularly for a pre- 
trial conference before the Honorable James Alger 
Fee, one of the Judges of the above-entitled Court, 
at Portland, Oregon, on the 27th day of September, 
1948, plaintiff J. H. Schestak appearing in per- 
son, and all plaintiffs appearing by Charles P. 
Duffy, one of their attorneys, defendant appearing 
by Thomas R. Winter, Special Assistant to the 
United States Attorney for the District of Ore- 
gon, and the following proceedings were had and 
done: 

Admitted Facts 

It appears from the pleadings and the pre-trial 
proceedings that the following facts are admitted 
and may be taken and deemed by the court on the 
trial of this action as established facts therein: 


I. 

This is an action for the recovery of taxes on 
amounts paid for the transportation of property, 
together with penalties and interest thereon, as- 
sessed by the Commissioner of Internal Revenue 
and collected from plaintiffs by defendant, pur- 
porting to act under the authority of Section 3475 
of the Internal Revenue Code of the United States, 
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II. 

During the period from April 1, 1945, to Decem- 
ber 31, 1945, Lloyd Babler, Richard Babler, James 
A. Pollock and J. H. Schestak, plaintiffs herein, 
were engaged as partners in a general contracting 
business. As a part of said business, plaintiffs en- 
tered into several contracts whereby they undertook 
certain road construction or resurfacing work, and 
in order to carry out said contracts entered into 
verbal agreements with various owners of trucks 
for the purpose of transporting bulk construction 
material from stockpiles, quarries, or other loca- 
tions, to the sites of the roads which they were 
constructing or resurfacing. The owners of these 
trucks were paid on an hourly, load or yard-mile 
basis. In some cases a truck was operated by the 
owner of the truck and in other instances by others. 


III. 

The Commissioner of Internal Revenue, assert- 
ing that the truck owner-operators and drivers were 
not the employees of the plaintiffs and that the 
truck owners were persons engaged in the business 
of transporting property for hire, assessed a tax 
against plaintiffs equal to 3% of the amounts al- 
legedly paid by plaintiffs to said truck owners on an 
hourly, load or yard-mile basis during the aforesaid 
period, together with penalties and interest thereon. 


ie 
That attached hereto, marked Exhibit ‘‘A,’’ and 
by reference made a part hereof, is a representative 
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form of statement by the plaintiffs to their truck 
owners. In this instance the truck owner, George 
Greenberg, owned two trucks, one of which was 
driven by himself and one by another truck driver. 
Hach truck owner was charged back against the 
amount due on an hourly, load or yard-mile basis 
the amount shown thereon as wages to himself and 
truck drivers, and a 10% payroll insurance item. 

Plaintiffs, on or about October 20, 1947, under 
threat of seizure and sale of their property by de- 
fendant, paid to defendant the full amount of said 
transportation taxes, penalties and interest assessed, 
and thereafter and on or about November 7, 1947, 
plaintiffs filed with the defendant for transmission 
to the Commissioner of Internal Revenue, their 
claim for refund of $893.87, representing the amount 
of transportation taxes, penalties and interest paid. 
The said claim for refund was denied by the Com- 
missioner of Internal Revenue by registered letter 
mailed to plaintiffs on May 27, 1948. 


Plaintiffs’ Contentions 
I. 

That all of said truck drivers were employees 
of the plaintiffs and that said truck owners were 
not persons engaged in the business of transporting 
property for hire within the purview of Section 
3475 of the Internal Revenue Code of the United 
States, Title 26, Section 3475, United States Code. 


JUL. 
That all of the transportation taxes in question 
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were Ulegally assessed against plaintiffs by the Com- 
missioner of Internal Revenue and illegally col- 
lected by defendant from plaintiffs. 


Defendants’ Contentions 
I. 

‘That the truck owners were ‘‘persons engaged in 
the business of transporting property for hire,’’ 
and, as such, were liable for collecting from the 
plaintiffs the tax imposed by Section 3475 of the 
Internal Revenue Code, and for filing returns (on 
Form 727) for all taxes so collected, and the plain- 
tiffs were liable for paying the tax. 


Ji. 

That the drivers of the trucks, to the extent that 
they drove their own trucks, were not employees 
of the plaintiffs, but were ‘*persons engaged in the 
business of transporting property for hire.”’ 


ge 
That the drivers of the trucks, to the extent that 
they did not drive their own trucks, were not em- 
ployees of the plaintiffs, but were the employees of 
the owner of the truck which they drove. 


Issues of Fact and Law to Be Determined 
I. 

Whether the drivers of the trucks, to the extent 
that they drove their own trucks, were employees 
of the plaintiffs, or whether they were persons en- 
eaged in the business of transporting property for 
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hire within the purview of Section 3475 of the In- 
ternal Revenue Code (Title 26, U.S.C. 3475). 


J 

Whether the drivers of the trucks, to the extent 
that they did not drive their own trucks, were em- 
ployees of the plaintiffs or employees of the own- 
ers of the trucks, and the owners were persons en- 
gaged in the business of transporting property for 
hire within the purview of Section 3475 of the In- 
ternal Revenue Code (Title 26, U.S.C. 3475). 


IU. 
Whether plaintiffs are entitled to a refund of the 
taxes, penalties and interest paid by them as prayed 
for in the complaint herein. 


Exhibits 

Plaintiff introduced in evidence as their only pre- 
trial exhibit certain work sheets showing, during the 
period involved, the names of the owners of the 
trucks and the number of trucks owned by them, 
amounts paid on an hourly, load or yard-mile basis, 
less deductions claimed to be paid as wages to driv- 
ers of the trucks and other adjustments and settle- 
ments made with truck owners; defendant intro- 
duced no exhibits at the pre-trial conference. 

It is agreed by the parties that this pre-trial order 
will govern the course of the trial and will not 
be amended except by consent or to prevent mani- 
fest injustice. 

The court finding that the foregoing clearly and 
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accurately reflects the pre-trial conference had 
herein and the stipulations and agreements of the 
parties, hereby ratifies and confirms the foregoing 
proceedings in all things and does hereby 

Order that the said pre-trial order be and the 
same is hereby incorporated into and hereby made 
a part of the record in this case for the purpose 
of controlling the course of proceedings on the for- 
mal trial hereof before the court. 


Dated this 4th day of April, 1949. 


/s/ CLAUDE McCOLLOCH, 
Judge. 
Approved: 
/3/ CHARLES P. DUFFY, 
Of Attorneys for Plaintiffs. 


/s/ THOMAS R. WINTER, 
Of Attorneys for Defendant. 
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PX ESI AY 


Babler Bros. 
Contractors 
4617 S. E. Milwaukie Ave. 
Portland 2, Oregon 


TO George Greenberg DR. 
Tillamook, Oregon 
Oct. 6, 1945 


Crater Lake-Fort Klamath Timber Access Road 
Contract #:2735. 


Truck #1 413914 yard mile haul @ .09¢ per yd. mile $372.55 


Wruck 323 “636615 °°" @eOgee 2 347.99 
Total C regitss: .........a aan $720.54 
Less: 
Payroll—Greenberg $103.95 
Webb 111.10 
Me (05 
10% payroll insurance 21.50 $2865 
Final payment Amount of this check $483.99 


Paid by Cheek #717 
October 6, 1945 
Voucher 208 


[ Endorsed]: Filed April 4, 1949. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This cause having come on regularly for trial 
without a jury before the Honorable Claude McCol- 
loch, one of the judges of the above-entitled court, 
at’ Portland, Oregon, on the 4th day of April, 1949, 
plaintiffs appearing by Charles P. Duffy, one of 
their attorneys, defendant appearing by Thomas R. 
Winter, Special Assistant to the United States At- 
torney for the District of Oregon; and 
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The parties having produced testimony and evi- 
dence in behalf of their respective contentions as 
reflected by the pre-trial order previously made and 
entered herein; and 

The court having thereafter considered fully all 
matters of fact and law presented by the parties 
and being at this time fully advised, does make the 
following 

Findings of Fact 
i 

Plaintiffs instituted this action to recover taxes 
on amounts paid for the transportation of property, 
together with penalties and interest thereon, 
assessed by the Commissioner of Internal Revenue 
and collected from plaintiffs by defendant pur- 
porting to act under the authority of Section 3475 
of the Internal Revenue Code of the United States, 
Title 26, Section 3475, United States Code. Juris- 
diction of this action is based on Title 28, United 
States Code, Section 1340. 


ink 

During the period from April 1, 1945, to Decem- 
ber 31, 1945, Lloyd Babler, Richard Babler, James 
A. Pollock and J. H. Schestak, plaintiffs herein, 
were engaged as partners in a general contracting 
business. As a part of said business, plaintiffs en- 
tered into several contracts whereby they under- 
took certain road construction and resurfacing 
work, and in order to carry out said contracts en- 
tered into verbal lease agreements with various own- 
ers of trucks for the purpose of transporting bulk 
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construction material from stockpiles, quarries and 
other locations to the sites of the roads which they 
were constructing or resurfacing. The owners of 
these trucks were paid a rental on an hourly, load 
or yard-mile basis. In some eases a truck was op- 
erated by the owner of the truck and in other in- 
stances by others. 


JOE: 

The Commissioner of Internal Revenue, asserting 
that the truck owner-operators and drivers were not 
the employees of the plaintiffs and that the truck 
owners were persons engaged in the business of 
transporting property for hire, assessed a tax 
against the plaintiffs equal to 3% of the amounts 
paid by plaintiffs to said truck owner-operators and 
drivers during the aforesaid period, together with 
penalties and interest thereon. 


IV. 

Plaintiffs on October 20, 1947, under threat of 
Seizure and sale of their property by defendant, 
paid to defendant the full amount of said transpor- 
tation taxes, penalties and interest assessed, and 
thereafter and on November 7, 1947, plaintiffs filed 
with the defendant for transmission to the Com- 
missioner of Internal Revenue their claim for re- 
fund of $893.87, representing the amount of trans- 
portation taxes, penalties and interest paid. The 
said claim for refund was denied by the Commis- 
sioner of Internal Revenue by registered letter: 
mailed to plaintiffs on May 27, 1948. 
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V. 

All of said truck drivers, whether they were truck 
owners or not, were subject to the will and control 
of the plaintiffs, not only as to what should be done 
but how it should be done, and plaintiffs had the 
right to discharge said truck drivers, whether truck 
owners or not, at any time. 

From the foregoing Findings of Fact, the court 
draws the following 


Conclusions of Law 
i. 
That all of said truck drivers, whether truck 
owners or not, were employees of the plaintiffs dur- 
ing the period in question. 


Jk 
That said truck owners were not persons engaged 
in the business of transporting property for hire 
within the purview of Section 3475 of the Internal 
Revenue Code of the United States, Title 26, Sec- 
tion 3475, United States Code. 


III. 

That the hauling of the bulk construction mate- 
rials from stock piles, quarries and other locations 
to the sites of the roads which plaintiffs were con- 
structing or resurfacing did not constitute the 
transportation of property within the purview of 
Section 3475 of the Internal Revenue Code of the 
United States, Title 26, Section 3475, United States 
Code. 
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IV. 

That all of the transportation taxes in question 
were illegally assessed against plaintiffs by the Com- 
missioner of Internal Revenue and illegally collected 
by defendant from plaintiffs. 


Ve 
That by reason of the foregoing plaintiffs are 
entitled to recover judgment against defendant for 
the sum of $893.87, together with interest thereon 
at the rate of 6% per annum from October 20, 1947, 


and for their costs and disbursements incurred - 


herein. 


Dated at Portland, Oregon, this 26th day of May, 
1949. 
/s/ CLAUDE McCOLLOCH, 
District Judge. 


Receipt of a copy of the within proposed Find- 
ings of Fact and Conclusions of Law is hereby ac- 
knowledged this 25th day of May, 1949. 

/s/ GENE B. CONKLIN, 
Of Attorneys for Defendant. 


| Endorsed]: Filed May 26, 1949. 


[Title of District Court and Cause. | 
JUDGMENT 


This cause, having come on regularly for trial 
without a jury before the Honorable Claude Me- 
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Colloch, one of the judges of the above-entitled 
eourt, at Portland, Oregon, on the 4th day of April, 
1949, plaintiffs appearing by Charles P. Duffy, one 
of their attorneys, defendant appearing by Thomas 
R. Winter, Special Assistant to the United States 
Attorney for the District of Oregon, and the parties 
having produced testimony and evidence in behalf of 
their respective contentions as reflected by the pre- 
trial order previously made and entered herein, and 

The court having considered fully all matters of 
fact and law presented by the parties, and Findings 
of Fact and Conclusions of Law having been sub- 
mitted by plaintiffs, which Findings of Fact and 
Conclusions of Law have heretofore been signed by 
the court and entered of record on the .. day of 
May, 1949, 

Now Therefore, based upon the foregoing Find- 
ings of Fact and Conclusions of Law, 

It Is Hereby Considered, Ordered and Adjudged 
that plaintiffs have and recover judgment of and 
from defendant for the sum of $893.87, together 
with interest thereon at the rate of 6 per cent per 
annum from October 20, 1947, and for their costs 
and disbursements incurred herein. 

Dated at Portland, Oregon, this 26th day of May, 
1949, 


/s/ CLAUDE McCOLLOCH, 
District Judge. 


[Endorsed]: Filed May 26, 1949. 
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NOTICE OF APPEAL TO THE 
UNITED STATES COURT OF APPEA. 


Notice is hereby given that Hugh H. Earle, Col- 
lector of Internal Revenue for the District of 
Oregon, defendant above named, hereby appeals to 
the United States Court of Appeals for the Ninth 
Circuit from the final judgment entered in this ac- 
tion on May 26, 1949 in favor of the plaintiffs. 


Dated this 25th day of June, 1949. 
HENRY L. HESS, 
United States Attorney for 
the District of Oregon, 
/s/ GENE B. CONKLIN, 
Assistant U. 8S. Attorney. 


CERTIFICATE OF SERVICE BY MAIL 


United States of America, 
District of Oregon—ss. — 

IT, Gene B. Conklin, Assistant United States At- 
torney for the District of Oregon, hereby certify 
that I have made service upon the plaintiffs of the 
foregoing Notice of Appeal to the United States 
Court of Appeals by depositing in the United 
States Post Office at Portland, Oregon, on the 25th 
day of June, 1949, a duly certified copy thereof, en- 
closed in an envelope, with postage thereon prepaid 
addressed to Carl E. Davidson and Charles P. 
Duffy, Attorneys at Law, 1525 Yeon Building, 
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Portland 4, Oregon, Attorneys of record for Plain- 
tiffs. 
/s/ GENE B. CONKLIN, 
Assistant U. 8. Attorney. 


[Endorsed]: Filed June 25, 1949. 


—————r 


[ Title of District Court and Cause. ] 


STATEMENT OF POINTS ON WHICH DE- 
FENDANT INTENDS TO RELY ON APPEAL 


The Defendant, having taken appeal to the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, from the Judgment rendered by the District 
Court of the United States for the District of 
Oregon, hereby designates the following points to 
be relied on in the prosecution of said appeal: 


ile 
The District Court erred in finding that plaintiffs 
entered into lease agreements with various owners 
of trucks for the purpose of transporting bulk con- 
struction material from stockpiles, quarries and 
other locations to the sites of the roads and airports 
which they were constructing. 


lie 
The District Court erred in finding that plaintiffs 
entered into similar agreements with the truck own- 
ers for the purpose of transporting some of their 
employees to the site of the construction job. 
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III. 

The District Court erred in finding that the truck 
owners were paid a rental on an hourly, load or 
yard-mile basis. 

IV. 

The District Court erred in finding that all of the 
truck drivers were subject to the will and control of 
the plaintiffs not only as to what should be done, 
but how it should be done. 


V. 
The District Court erred in entering each and 
every conclusion of law. 


VI. 
The District Court erred in entering judgment for 
plaintiffs. 
VII. 
The District Court erred in not entering judg- 
ment for defendant. 


Dated this 27th day of July, 1949, at Portland, 
Oregon. 
HENRY L. HESS, 
United States Attorney for 
the District of Oregon, 
/s/ GENE B. CONKLIN, 
Assistant U. 8. Attorney. 


United States of America, 
District of Oregon—ss. 

I, Gene B. Conklin, Assistant United States At- 
torney for the District of Oregon, hereby certify 
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that I have made service upon the plaintiffs of the 
foregoing Statement of Points on Which Defendant 
Intends to Rely on Appeal by depositing in the 
United States Post Office at Portland, Oregon, on 
the 27th day of July, 1949, a duly certified copy 
thereof, enclosed in an envelope, with postage 
thereon prepaid, addressed to Messrs. Carl E. 
Davidson and Charles P. Duffy, 1525 Yeon Bldg., 
Portland 4, Oregon, attorneys of record for plain- 
tiffs. 
/s/ GENE B. CONKLIN. 


[Endorsed]: Filed July 27, 1949. 


[Title of District Court and Cause. ] 


DESIGNATION OF CONTENTS 
OF RECORD ON APPEAL 


To the Clerk of the District Court of the United 
States for the District of Oregon: 


Defendant, Hugh H. Earle, Collector of Internal 
Revenue for the District of Oregon, hereby desig- 
nates the entire record in this case to be contained 
in the record on appeal which is described as fol- 
lows: 

1. All pleadings. 

Pre-Trial Order. 

Transcript of proceedings of the trial. 

All trial exhibits. 

Findings of Fact and Conclusions of Law. 
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6. Judgment. 

7. Notice of Appeal to the Circuit Court of Ap- 
peals. 

8. Statement of Points on Which Plaintiff In- 
tends to Rely on Appeal. 

9. ‘This designation. 


Dated this 27th day of July, 1949, at Portland, 
Oregon. 
HENRY L. HESS, 
United States Attorney for 
the District of Oregon, 
_/s/ GENE B. CONKLIN, 
Assistant U. 8S. Attorney. 


United States of America, 
District of Oregon—ss. 

IT, Gene B. Conklin, Assistant United States At- 
torney for the District of Oregon, hereby certify 
that I have made service upon the plaintiffs of the 
foregoing Designation of Contents of Record on 
Appeal by depositing in the United States Post 
Office at Portland, Oregon, on the 27th day of July, 
1949, a duly certified copy thereof, enclosed in an 
envelope, with postage thereon prepaid, addressed 
to Messrs. Carl EK. Davidson and Charles P. Duffy, 
1525 Yeon Bldg., Portland 4, Oregon, attorneys of 
record for plaintiffs. 

/s/ GENE B. CONKLIN. 


[Endorsed]: Filed July 27, 1949. 
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[ Title of District Court and Cause. ] 
ORDER TRANSMITTING EXHIBITS 


On motion of defendant and appellant herein, and 
good cause appearing therefor, it is hereby 

Ordered that all of the exhibits and the transcript 
of proceedings in the above case be transmitted to 
the Circuit Court of Appeals, in connection with the 
appeal in this case. 


Dated this 28th day of July, 1949, at Portland, 
Oregon. 
/s/ CLAUDE McCOLLOCH, 
Judge. 


[Endorsed]: Filed July 28, 1949. 


[ Title of District Court and Cause. ] 
DOCKET ENTRIES 


Civil No. 4133 

1948 

June 21—Filed complaint. 

June 21—Issued summons—to Marshal. 

June 25—Filed summons with return of service. 

Aug. 18—iHiled answer. 

Aug. 23—Entered order setting for pre-trial Sept. 
27, 1948. Fee. 

Sept.27—Record of pre-trial & order continuing to 
Oct. 26 for further pre-trial & trial. Fee. 

Oct. 19—Filed praecipe U. 8S. for issuance of sub- 
poenas. 
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1948 

Oct. 19—Fuled praecipe U.S. for issuance of sub- 
poena duces tecum. 

Oct. 20—Issued subpoena—to Marshal. 

Oct. 20—Issued subpoena duces tecum—to Marshal. 

Oct. 21—Entered order canceling pre-trial & trial 
dates. Fee. 

Oct. 26—Filed (3) Subpoena duces tecum. 

1949 

Feb. T—Entered order setting for trial on April 
Oo, 1949. McC. 

Mar. 29—Entered order resetting for trial on April 
4, 1949. 1:30 P.M. McC. 

Apr. 1—Filed praecipe U.S. for subpoenas. 

Apr. 1—lIssued 4 subpoenas—to Marshal. 

Apr. 2—Filed defendant’s motion for subpoena 
duces tecum. 

Apr. 2—Filed and entered order for subpoena 
duces tecum. McC. 

Apr. 2—lIssued subpoens duces tecum—to Marshal. 

Apr. 4—Filed and entered pre-trial order. MeC. 

Apr. 4—Record of trial before court, order con- 
solidating for trial with Civ. 4134 and 
4135 and order for plaintiff to submit 
brief in 2 weeks; defendants 3 weeks 
thereafter and plaintiff 1 week thereafter. 
McC. 

Apr. 6—Filed subpoena duces tecum with Mar- 
shal’s return. | 

Apr. 6—Filed 4 subpoenas with Marshal’s return. 

Apr. 11—Filed exhibits 1 to 4 ine. 
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1949 

Apr. 18—Filed plaintiffs brief. 

May 13—Filed brief of defendant. 

May 20—Entered order that plaintiff prepare Find- 
ings of Fact, Conclusions and Judgment. 
McC. 

May 20—Filed plaintiff’s reply brief. 

May 26—Filed and entered Findings of Fact and 
Conclusions of Law. McC. 

May 26—Filed and entered judgment for plaintiff 
for $893.87 together with interest at 6% 
from Oct. 20, 1947. McC. 

June 1—Filed cost bill of plaintiff. 

June 25—Filed notice of appeal to the United States 
Court of Appeals. 

July 27—Filed designation of contents of record on 
appeal. 

July 27—Filed statement of points on which de- 
fendant intends to rely on appeal. 

July 28—Filed and entered order to forward ex- 


hibits. MeC. 
July 28—Filed transcript of proceedings, Apr. 4, 
1949. 


United States of America, 
District of Oregon—ss. 

I, Lowell Mundorff, Clerk of the United States 
District Court for the District of Oregon, do hereby 
certify that the foregoing documents consisting of 
complaint, answer, pre-trial order, findings of fact 
and conclusions of law, judgment, notice of appeal, 
statement of points, designation of contents of rec- 
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ord, order to send original exhibits, transcript of 
docket entries, and this certificate constitute the 
record on appeal from a judgment of said court in 
a cause therein numbered Civil 4133, in which Lloyd 
Babler, Richard Babler, James A. Pollock and J. H. 
Schestak, dba Lloyd Babler, are plaintiffs and 
appellees, and Hugh H. Earle, Collector of Internal 
Revenue for the District of Oregon, is appellant 
and defendant; that the said record has been pre- 
pared by me in accordance with the designation of 
contents of record on appeal filed by the appellant, 
and in accordance with the rules of this court. 

I further certify that there is enclosed herewith 
duplicate transcript of testimony dated April 4, 
1949, filed in this office in this cause, together with 
exhibits 1 to 4 inclusive. 


In Testimony Whereof I have hereunto set my 
hand and affixed the seal of said court in Portland, 
in said District, this Ist day of August, 1949. 

LOWELL MUNDOREF, 
Clerk, 
[Seal] By /s/ P. L. BUCK, 
Chief Deputy. 
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[Endorsed]: No. 12317 United States Court of 
Appeals for the Ninth Circuit. Hugh H. Earle, 
Collector of Internal Revenue for the District of 
Oregon, Appellant vs. Lloyd Babler, Richard Bab- 
ler, James A. Pollock and J. H. Schestak, doing 
business as Lloyd Babler, Appellees. Transcript of 
Record. In two volumes. Volume I Appeal from 
the United States District Court for the District of 
Oregon. 


Filed August 3, 1949. 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
/3/ TALL P. @’BRIEN; 


No. 12318 


Anited States 
Court of Appeals 


Hor the Ninth Circuit. 


HUGH H. EARLE, Collector of Internal Revenue 
for the District of Oregon, 
Appellant, 
vs. 


J. N. CONLEY, M. J. CONLEY and LLOYD 
BABLER, doing business as Babler and 
Conley, 

Appellee. 


Cranscript of Record 


Appeal from the United States District Court 
for the District of Oregon 


Phillips & Van Orden Co., 870 Brannan Street, San Francisco, Calif. 
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NAMES AND ADDRESSES OF ATTORNEYS 
OF RECORD: 


HENRY L. HESS, 
United States Attorney, and 


GENE B. CONKLIN, 
Assistant United States Attorney, 
Room 506 United States Court House, 
Portland, Oregon. 


THOMAS R. WINTER, 
Special Assistant to Chief Counsel, 
Treasury Department, 
713 Smith Tower Building, 
Seattle, Washington. 


Hor Appellant. 
CARL E. DAVIDSON and 
CHARLES P. DUFFY, 


1525 Yeon Building, 
Portland, Oregon. 


For Appellees. 
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In the District Court of the United States 
for the District of Oregon 


Civil No. 4134 


J. N. CONLEY, M. J. CONLEY, and 
LLOYD BABLER, dba Babler and Conley, 
Plaintiffs, 
Vv. 


HUGH H. EARLE, Collector of Internal 
Revenue for the District of Oregon, 
Defendant. 


COMPLAINT 
I. 


This is an action for the recovery of taxes on 
amounts paid for the transportation of property 
and persons, together with penalties and interest 
thereon, illegally assessed by the Commissioner of 
Internal Revenue and collected from plaintiffs by 
defendant, purporting to act under the authority of 
Section 3475 and Section 3469 of the Internal 
Revenue Code of the United States, Title 26, Sec- 
tions 3475 and 3469, United States Code. Jurisdic- 
tion of this action is based on Section 24 (5) of the 
Judicial Code of the United States, Title 28, Section 
41, Subdivision 5, United States Code. 


Li, 
During the period from May 1, 1944, to April 1, 
1945, J. N. Conley, M. J. Conley and Lloyd Babler, 
plaintiffs herein, were engaged as partners in a gen- 
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eral contracting business. As a part of said busi- 
ness, plaintiffs employed certain truck drivers to 
transport road materials and persons for them and 
paid said truck drivers at a specified rate. 


Lb. 

The Commissioner of Internal Revenue, wrong- 
fully asserting that said truck drivers were not the 
employees of the plaintiffs but that they were per- 
sons engaged in the business of transporting prop- 
erty and persons for hire, assessed a tax against 
plaintiffs on the amounts so paid by plaintiffs to 
said truck drivers during the aforesaid period, to- 
gether with penalties and interest thereon. 


ey 

Plaintifis, on or about October 20, 1947, under 
threat of seizure and sale of their property by 
defendant, paid to defendant the full amount of 
said transportation taxes, penalties and interest 
assessed, and thereafter and on or about November 
7, 1947, plaintiffs filed with the defendant for trans- 
nission to the Commissioner of Internal Revenue 
their claim for refund of $173.11, representing the 
amount of transportation taxes, penalties and inter- 
est paid. he said claim for refund was denied by 
the Commissioner of Internal Revenue by regis- 
tered letter mailed to plaintiffs on May 27, 1948. 


Wherefore, plaintiffs pray for judgment against 
defendant in the sum of $173.11, with interest there- 
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on from the date of payment, and for their costs 
and disbursements incurred herein. 
/s/ CARL HE. DAVIDSON, 
/s/ CHARLES P. DUFFY, 
1525 Yeon Building, 
Portland 4, Oregon. 
Attorneys for Plaintiffs. 


[ Endorsed]: Filed June 21, 1948. 


[Title of District Court and Cause. | 
ANSWER 


The defendant, by his attorney, Henry L. Hess, 
Esquire, United States Attorney for the District 
of Oregon, in answer to the complaint states: 


ke 

The allegations contained in paragraph I of the 
complaint are admitted except it is denied that the 
taxes, together with penalties and interest thereon, 
were illegally assessed against and collected from 
the plaintiffs. 

Jie 

The allegations contained in paragraph II of the 
complaint are denied except it is admitted that dur- 
ing the period from May 1, 1944 to April 1, 1945 
J. N. Conley, M. J. Conley and Lloyd Babler were 
engaged as partners in a general contracting busi- 
ness. 
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TER. 

The allegations contained in paragraph ILL of the 
complaint are denied except it is admitted that 
transportation taxes, interest and penalties in the 
total amount of $173.11 were assessed against plain- 
tiffs. 

Ly. 

The allegations contained in paragraph IV of the 

complaint are admitted. 


Wherefore, the defendant prays that plaintifts’ 
complaint be dismissed with costs to be assessed 
against the plaintiffs. 

HENRY L. HESS, 
United States Attorney, 
Attorney for the Defendant. 
/3s/ GENE B. CONKLIN, 
Assistant U.S. Attorney. 


United States of America 
District of Oregon, ss. 

I, Gene B. Conklin, Assistant United States At- 
torney for the District of Oregon and one of de- 
fendant’s attorneys herein, hereby certify that I 
have made service of the foregoing Answer upon 
the plaintiff by depositing a duly certified copy 
thereof in the U.S. Post Office at Portland, Oregon, 
on the 18th day of August, 1948, enclosed in an 
envelope with postage thereon prepaid addressed to 
Messrs. Carl E. Davidson and Charles P. Dufty, 
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1525 Yeon Building, Portland 4, Oregon, attorneys 
of record for plaintiff. 
/s/ GENE B. CONKLIN. 


[Endorsed]: Filed Aug. 18, 1948. 


[Title of District Court and Cause. ] 
PRE-TRIAL ORDER 


This cause having come on regularly for a pre- 
trial conference before the Honorable James Alger 
Fee, one of the Judges of the above-entitled court, 
at Portland, Oregon, on the 27th day of September, 
1948, plaintiffs appearing by Charles P. Duffy, one 
of their attorneys, defendant appearing by Thomas 
R. Winter, Special Assistant to the United States 
Attorney for the District of Oregon, and the follow- 
ing proceedings were had and done: 


Admitted Facts 
it appears from the pleadings and the pre-trial 
proceedings that the following facts are admitted 
and may be taken and deemed by the court on the 
trial of this action as established facts therein: 


I. 

This is an action for the recovery of taxes on 
amounts paid for the transportation of property 
and persons, together with penalties and interest 
thereon, assessed by the Commissioner of Internal 
Revenue and collected from plaintiffs by defendant, 
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purporting to act under the authority of Section 
3475 and Section 3469 of the Internal Revenue Code 
of the United States, Title 26, Sections 3475 and 
3469, United States Code. Jurisdiction of this 
action is based on Title 28, United States Code, 
Section 1340. 

Aad. 

During the period from May 1, 1944, to April J, 
1945, J. N. Conley, M. J. Conley and Lloyd Babler, 
plaintiffs herein, were engaged as partners in a 
general contracting business. As a part of said busi- 
ness, plaintiffs entered into several contracts where- 
by they undertook certain road construction and 
resurfacing work on a marine base at Klamath 
Falls, Oregon, and other locations, and in order to 
earry out said contracts, entered into verbal agree- 
ments with various owners of trucks for the pur- 
pose of transporting bulk construction material 
from stockpiles, quarries, or other locations, to the 
sites of the roads and the marine base, which they 
were constructing or resurfacing. The owners of 
these trucks were paid on an hourly, load or yard- 
mile basis. In some cases a truck was operated by 
the owner of the truck and in other instances by 
others; plaintiffs also, during said period, entered 
into an oral agreement with one or more truck 
owners for the purpose of transporting workers 
to or from a construction job. 


DY. 
‘Ihe Commissioner of Internal Revenue asserting 
that said truck owner-operators and drivers were 
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not the employees of the plaintiffs and that the 
truck owners were persons engaged in the business 
of transporting property for hire; and asserting 
that to the extent that workers were transported, 
the amounts paid to the truck owners were taxable 
as amounts paid for the transportation of persons 
by motor vehicle, assessed transportation taxes 
against the plaintiffs equal to 3% or 15%, respec- 
tively, of the amounts allegedly paid by plaintiffs - 
to said truck owners on an hourly, load or yard- 
mile basis during the aforesaid period, together 
with penalties and interest thereon. 


IV. 

That attached hereto, marked Exhibit ‘‘A,’’ and 
by reference made a part hereof, is a representative 
form of statement by the plaintiffs to their truck 
owners. In this instance the truck owner, George 
Greenberg, owned two trucks, one of which was 
driven by himself and one by another truck driver. 
Hach truck owner was charged back against the 
amount due on an hourly, load or yard-mile basis 
the amount shown thereon as wages to himself and 
truck drivers, and a 10% payroll insurance item. 

Plaintiffs, on or about October 20, 1947, under 
threat of seizure and sale of their property by de- 
fendant, paid to defendant the full amount of said 
transportation taxes, penalties and interest assessed 
under Section 3475 and Section 3469 of the Internal 
Revenue Code, and thereafter and on or about No- 
vember 7, 1947, plaintiffs filed with the defendant 
for transmission to the Commissioner of Internal 
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Revenue, their claim for refund of $173.11, repre- 
senting the amount of transportation taxes, penal- 
ties and interest paid. he said claim for refund 
was denied by the Commissioner of Internal 
Revenue by registered letter mailed to plaintiffs on 
May 27, 1948. 


Plaintiffs’ Contentions 
IE 

That all of said truck drivers were employees of 
the plaintiffs and that said truck owners were not 
persons engaged in the business of transporting 
property for hire within the purview of Section 
3475 of the Internal Revenue Code of the United 
States, Title 26, Section 3475, United States 
Code. 

ila, 

That the amounts paid for the transportation of 
plaintiffs’ employees were not taxable under the 
provisions of Section 3469 of the Internal Revenue 
Code of the United States, Title 26, Section 3469, 
United States Code. 


Wit. 

That all of the transportation taxes in question 
were illegally assessed against plaintiffs by the 
Commissioner of Internal Revenue and illegally col- 
lected by defendant from plaintiffs. 


Defendant’s Contentions 
i 
That to the extent that the trucks were used for 
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the transportation of property, the truck owners 
were ‘‘persons engaged in the business of trans- 
porting property for hire,’’ and, as such, were liable 
for collecting from the plaintiffs the tax imposed 
by Section 3475 of the Internal Revenue Code, and 
for filmg returns (on Form 727) for all taxes so 
collected, and the plaintiffs were liable for paying 
the tax; that to the extent that the trucks were 
used for the transportation of workers, the amounts 
paid to the truck owners were taxable as ‘‘amounts 
persons by motor vehicle’’ under Section 
3469 of the Internal Revenue Code. 


for the transportation * * * of 
¥ % * 


II. 

That the drivers of the trucks, to the extent that 
they drove their own trucks, were not employees of 
the plaintiffs but were ‘‘persons engaged in the 
business of transporting property for hire.’’ 


Ef. 

That the drivers of the trucks, to the extent that 
they did not drive their own trucks, were not em- 
ployees of the plaintiffs, but were the employees of 
the owner of the truck which they drove. 


Issues of Fact and Law to be Determined 
[. 

Whether the drivers of the trucks, to the extent 
that they drove their own trucks, were employees 
of the plaintiffs, or whether they were persons 
engaged in the business of transporting property 
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for hire within the purview of Section 3475 of the 
Internal Revenue Code (Title 26, U.S.C. 3475). 


af. 

Whether the drivers of the trucks, to the extent 
that they did not drive their own trucks were em- 
ployees of the plaintiffs or employees of the owners 
of the trucks, and the owners were persons engaged 
in the business of transporting property for hire 
within the purview of Section 3475 of the Internal 
Revenue Code (Title 26, U.S.C. 3475). 


aan 
Whether or not the amounts paid for the trans- 
portation of plaintiffs’ employees were taxable 
under the provisions of Section 3469 of the Internal 
Revenue Code of the United States, Title 26, Sec- 
tion 3469, United States Code. 


Igy 
Whether plaintiffs are entitled to a refund of the 
taxes, penalties and interest paid by them as prayed 
for in the complaint herein. 


Exhibits 

Plaintiffs introduced in evidence as their only 
pre-trial exhibit certain work sheets showing, dur- 
ing the period involved, the names of the own- 
ers of the trucks and the number of trucks owned 
by them, amounts paid on an hourly, load or yard- 
mile basis, less deductions claimed to be paid as 
wages to drivers of the trucks and other adjust- 
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ments and settlements made with truck owners; 
defendant introduced no exhibits at the pre-trial 
conference. 

It is agreed by the parties that this pre-trial 
order will govern the course of the trial and will 
not be amended except by consent or to prevent 
manifest injustice. 

The court finding that the foregoing clearly and 
accurately reflects the pre-trial conference had here- 
in and the stipulations and agreements of the 
parties, hereby ratifies and confirms the foregoing 
proceedings in all things and does hereby 

Order that the said pre-trial order be and the 
same is hereby incorporated into and hereby made a 
part of the record in this case for the purpose of 
controlling the course of proceedings on the formal 
trial hereof before the court. 


Dated this 4th day of April, 1948. 
/3s/ CLAUDE McCOLLOCH, 
Approved: 
/s/ CHARLES P. DUFFY, 
of Attorneys for Plaintiffs. 
/s/ THOMAS R. WINTER, 
of Attorneys for Defendant. 
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EMA PBIT “A” 


Babler Bros. 
Contractors 
4617 S. I. Milwaukie Ave. 
Portland 2, Oregon 


TO George Greenberg DR. 
Tillamook, Oregon 
Oct. 6, 1945 


Crater Lake-Fort Klamath Timber Access Road 
Contract 462735. 


Truck #1 4138914 yard mile haul @ .09¢ per yd. mile $372.55 


Mick aes 3o00t, " " " @ «09% 7 ” ” 347.99 
Min @ira ln OE CUGS ic. :.-20.2.--20-cceseteces $720.54 
Less: 
Payroll—Greenberg $103.95 
Webb 111.10 
PANSY O) 
10% payroll insurance 21.50 $230I55 
Final payment Amount of this check $483.99 


Paid by Check #717 
October 6, 1945 
Voucher 208 


[| Endorsed]: Filed April 4, 1949. 


[Title of District Court and Cause. | 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This cause having come on regularly for trial 
without a jury before the Honorable Claude Mc- 
Colloch, one of the judges of the above-entitled 
court, at Portland, Oregon, on the 4th day of April, 
1949, plaintiffs appearing by Charles P. Duffy, one 
of their attorneys, defendant appearing by Thomas 
R. Winter, Special Assistant to the United States 
Attorney for the District of Oregon; and 
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The parties having produced testimony and evi- 
dence in behalf of their respective contentions as 
reflected by the pretrial order previously made and 
entered herein; and 

The court having thereafter considered fully all 
matters of fact and law presented by the parties 
and being at this time fully advised, does make the 
following 

Findings of Fact 
i. 

Plaintiffs instituted this action to recover taxes 
on amounts paid for the transportation of property 
and persons, together with penalties and interest 
thereon, assessed by the Commissioner of Internal 
Revenue and collected from plaintiffs by defendant 
purporting to act under the authority of Section 
3475 and Section 3469 of the Internal Revenue Code 
of the United States, Title 26, Sections 3475 and 
3469, United States Code. Jurisdiction of this 
action is based on Title 28, United States Code, 
Section 1340. 


II. 

During the period from May 1, 1944, to April 1, 
1945, J. N. Conley, M. J. Conley and Lloyd Babler, 
plaintiffs herein, were engaged as partners in a 
general contracting business. As a part of said busi- 
ness, plaintiffs entered into several contracts where- 
by they undertook certain road construction and 
resurfacing work on a marine base at Klamath 
Falls, Oregon, and on other locations, and in order 
to carry out said contracts entered into verbal lease 
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agreements with various owners of trucks for the 
purpose of transporting bulk construction material 
from stock piles, quarries and other locations to the 
sites of the roads and marine base which they were 
constructing or resurfacing. The owners of these 
trucks were paid a rental on an hourly, load or 
yard-mile basis. In some eases a truck was oper- 
ated by the owner of the truck and in other in- 
stances by others. Plaintiffs also during said period 
entered into similar agreements with the truck 
owners for the purpose of transporting some of 
their employees to the site of the construction job. 


10k 
The Commissioner of Internal Revenue, assert- 
ing that the truck owner-operators and drivers were 
not the employees of the plaintiffs and that the 
truck owners were pel'sons engaged in the business 
of transporting property for hire, and asserting 
that to the extent that plaintiffs’ employees were 
transported, the amounts paid to the truck owners 
were taxable as amounts paid for the transporta- 
tion of persons by motor vehicle, assessed transpor- 
tation taxes against the plaintiffs equal to 3% or 
15%, respectively, of the amounts paid by plaintiffs 
to said truck owner-operators and drivers during 
the aforesaid period, together with penalties and 
interest thereon. 
1g 
Plaintiffs on October 20, 1947, under threat of 
seizure and sale of their property by defend- 
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ant, paid to defendant the full amount of said trans- 
portation taxes, penalties and interest assessed 
under Section 3475 and Section 3469 of the Internal 
Revenue Code, and thereafter and on November 7, 
1947, plaintiffs filed with the defendant for trans- 
mission to the Commissioner of Internal Revenue 
their claim for refund of $173.11, representing the 
amount of transportation taxes, penalties and inter- 
est paid. The said claim for refund was denied by 
the Commissioner of Internal Revenue by regis- 
tered letter mailed to plaintiffs on May 27, 1948. 


NE 
All of said truck drivers, whether they were truck 
owners or not, were subject to the will and control 
of the plaintiffs, not only as to what should be done. 
but how it should be done, and plaintiffs had the 
right to discharge said truck drivers, whether truck 
owners or not, at any time. 
From the foregoing Findings of Fact, the court 
draws the following 


Conclusions of Law 
I. 
That all of said truck drivers, whether truck 
owners or not, were employees of the plaintiffs dur- 
ing the period in question. 


II. 
That said truck owners were not persons engaged 
in the business of transporting property for hire 
within the purview of Section 3475 of the Internal 
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Revenue Code of the United States, Title 26, Sec- 
tion 3475, United States Code. 


PTT. 

That the hauling of the bulk construction ma- 
terials from stock piles, quarries and other locations 
to the sites of the roads and marine base which 
they were constructing or resurfacing did not 
constitute the transportation of property within the 
purview of Section 3475 of the Internal Revenue 
Code of the United States, Title 26, Section 3475, 
United States Code. 


NE 
That the transportation of some of plaintiffs’ em- 
ployees to the sites of the construction job did not 
constitute the transportation of persons within the 
purview of Section 3469 of the Internal Revenue 
Code of the United States, Title 26, Section 3469, 
United States Code. 


V. 

That all of the transportation taxes in question 
were legally assessed against plaintiffs by the Com- 
missioner of Internal Revenue and illegally col- 
lected by defendant from plaintiffs. 


VI. 

That by reason of the foregoing plaintiffs are 
entitled to recover judgment against defendant for 
the sum of $173.11, together with interest thereon 
at the rate of 6% per annum from October 20, 1947, 
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and for their costs and disbursements incurred 
herein. 


Dated at Portland, Oregon, this 26th day of May, 
1949. 
/s/ CLAUDE McCOLLOCH, 
District Judge. 


Receipt of a copy of the within proposed Find- 
ings of Fact and Conclusions of Law is hereby 
acknowledged this 25th day of May, 1949. 

/s/ GENE B. CONKLIN, 
of Attorneys for Defendant. 


[Endorsed]: Filed May 26, 1949. 


[Title of District Court and Cause. ] 
JUDGMENT 


This cause, having come on regularly for trial 
without a jury before the Honorable Claude Mc- 
Colloch, one of the judges of the above-entitled 
court, at Portland, Oregon, on the 4th day of April, 
1949, plaintiffs appearing by Charles P. Duffy, one 
of their attorneys, defendant appearing by Thomas 
Rk. Winter, Special Assistant to the United States 
Attorney for the District of Oregon, and the parties 
having produced testimony and evidence in behalf 
of their respective contentions as reflected by the 
pretrial order previously made and entered herein, 
and 

The court having considered fully all matters of 
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fact and law presented by the parties, and Findings 
of Fact and Conclusions of Law having been sub- 
mitted by plaintiffs, which Findings of Fact and 
Conclusions of Law have heretofore been signed by 
the court and entered of record on the —————day 
of May, 1949, 


Now Therefore, based upon the foregoing Find- 
ings of Fact and Conclusions of Law, 

It is Hereby Considered, Ordered and Adjudged 
that plaintiffs have and recover judgment of and 
from defendant for the sum of $173.11, together 
with interest thereon at the rate of 6 per cent per 
annum from October 20, 1947, and for their costs 
and disbursements incurred herein. 


Dated at Portland, Oregon, this 26th day of May, 
1949. 
/sf/ CLAUDE McCOLLOCH, 
District Judge. 


[ Endorsed]: Filed May 26, 1949. 


ere 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL TO THE UNITED 
STATES COURT OF APPEALS 


Notice is hereby given that Hugh H. Earle, Col- 
lector of Internal Revenue for the District of Ore- 
gon, defendant above named, hereby appeals to the 
United States Court of Appeals for the Ninth 
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Circuit from the final judgment entered in this 
action on May 26, 1949 in favor of the plaintiffs. 


Dated this 25th day of June, 1949. 
HENRY L. HESS, 
United States Attorney 
for the District of Oregon. 
/8/ GENE B. CONKLIN, 
Assistant U. 8. Attorney. 


CERTIFICATE OF SERVICE BY MAIL 
United States of America 
District of Oregon, ss 

I, Gene B. Conklin, Assistant United States At- 
torney for the District of Oregon, hereby certify 
that I have made service upon the plaintiffs of the 
foregoing Notice of Appeal to The United States 
Court of Appeals by Depositing in the United 
States Post Office at Portland, Oregon, on the 25th 
day of June, 1949, a duly certified copy thereof, 
enclosed in an envelope, with postage thereon pre- 
paid, addressed to Carl E. Davidson and Charles P. 
Duffy, Attorneys at Law, 1525 Yeon Building, 
Portland 4, Oregon, Attorneys of record for Plain- 
tiffs. 

/s/ GENE B. CONKLIN, 
Assistant U.S. Attorney. 


[Endorsed]: Filed June 25, 1949. 
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[Title of District Court and Cause. ] 


STATEMENT OF POINTS ON WHICH DE- 
FENDANT INTENDS TO RELY ON AP- 
PEAL 


The Defendant, having taken appeal to the 
United States Cireuit Court of Appeals for the 
Ninth Circuit, from the Judgment rendered by 
the District Court of the United States for the Dis- 
trict of Oregon, hereby designates the following 
points to be relied on in the prosecution of said 
appeal: 


iL. 

The District Court erred in finding that plaintiffs 
entered into lease agreements with various owners 
of trucks for the purpose of transporting bulk con- 
struction material from stockpiles, quarries and 
other locations to the sites of the roads and airports 
which they were constructing. 


JUE 
The District Court erred in finding that plaintiffs 
entered into similar agreements with the truck own- 
ers for the purpose of transporting some of their 
employees to the site of the construction job. 


eK. 

The District Court erred in finding that the truck 
owners were paid a rental on an hourly, load or 
yard-mile basis. 

Try. 
The District Court erred in finding that all of 
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the truck drivers were subject to the will and con- 
trol of the plaintiffs not only as to what should be 
done, but how it should be done. 


V. 
The District Court erred in entering each and 
every conclusion of law. 


VI. 
The District Court erred in entering judgment 
for plaintiffs. 


VII. 
The District Court erred in not entering judg- 
ment for defendant. 


Dated this 27th day of July, 1949, at Portland, 
Oregon. 
HENRY L. HESS, 
United States Attorney 
for the District of Oregon. 
/s/ GENE B. CONKLIN, 
Assistant U. 8. Attorney. 


United States of America, 
District of Oregon—ss. 

I, Gene B. Conklin, Assistant United States At- 
torney for the District of Oregon, hereby certify 
that I have made service upon the plaintiffs of the 
foregoing Statement of Points on Which Defend- 
ant Intends to Rely on Appeal by depositing in the 
United States Post Office at Portland, Oregon, on 
the 27th day of July, 1949, a duly certified copy 
thereof, enclosed in an envelope, with postage 
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thereon prepaid, addressed to Messrs. Car] KE. Da- 
vidson and Charles P. Duffy, 1525 Yeon Bldg., 
Portland 4, Oregon, attorneys of record for plain- 
tiffs. 

/3/ GENE B. CONKLIN. 


[indorsed]: Filed July 27, 1949. 


[ Title of District Court and Cause. ] 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


To the Clerk of the District Court of the United 
States for the District of Oregon: 


Defendant, Hugh H. Earle, Collector of Inter- 
nal Revenue for the District of Oregon hereby des- 
ignates the entire record in this case to be con- 
tained in the record on appeal which is described 
as follows: 


1. All pleadings. 

2. Pre-trial Order. 

3. Transcript of proceedings of the trial. 

4. All trial exhibits. 

>. Findings of Fact and Conclusions of Law. 

6. Judgment. 

7. Notice of Appeal to the Circuit Court of Ap- 
peals. 


8. Statement of Poimts on Which Plaintiff In- 
tends to Rely on Appeal. 
9. This designation. 
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Dated this 27th day of July, 1949, at Portland, 
Oregon. 
HENRY L. HESS, 
United States Attorney for 
the District of Oregon. 
/s/ GENE B. CONKLIN, 
Assistant U. 8. Attorney. 


United States of America, 
District of Oregon—-ss. 

I, Gene B. Conklin, Assistant United States At- 
torney for the District of Oregon, hereby certify 
that I have made service upon the plaintiffs of the 
foregoing Designation of Contents of Record on 
Appeal by depositing in the United States Post 
Office at Portland, Oregon, on the 27th day of July, 
1949, a duly certified copy thereof, enclosed 1n an 
envelope, with postage thereon prepaid, addressed 
to Messrs. Carl E. Davidson and Charles P. Duffy, 
1525 Yeon Bldg., Portland 4, Oregon, attorneys of 
record for plaintiffs. 

/s/ GHNE B. CONKLIN. 


[Endorsed]: Filed July 27, 1949. 


oo 


[Title of District Court and Cause. | 
ORDER TRANSMITTING EXHIBITS 


On motion of defendant and appellant herein, and 
good cause appearing therefor, it is hereby 
Ordered that all of the exhibits and the tran- 
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script of proceedings in the above case be trans- 
mitted to the Circuit Court of Appeals, in connection 
with the appeal in this ease. 


Dated this 28th day of July, 1949, at Portland, 
Oregon. 
/s/ CLAUDE McCOLLOCH, 
Judge. 


[Endorsed]: Filed July 28, 1949. 


[Title of District Court and Cause. ] 


DOCKET ENTRIES 
Civil No. 4134 
1948 

June 21—Filed Complaint. 

June 21—Issued summons—to Marshal. 

June 25—Filed summons with return of service. 

Aug. 18—Filed answer. 

Aug. 23—Intered order setting for pre-trial con- 
ference Sept. 27, 1948. Fee. 

Sept.27—Record of pre-trial & order continuing 
to Oct. 26 for further pre-trial and trial. 
Fee. 

Oct. 19—Filed praecipe U. 8S. for issuance of sub- 
poenas. 

Oct. 19—Filed praecipe U. S. for issuance of sub- 
poena duces tecum. 

Oct. 20—Issued subpoenas—to Marshal. 

Oct. 20—Issued subpoena duces tecumi—to Marshal. 

Oct. 21—Entered order canceling pre-trial & trial. 
Fee. 
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1948 

Oct. 26—Filed (3) subpoenas. 

Oct. 26—Filed subpoena Duces Tecum. 

1949 

Feb. Y—Entered order setting for trial on April 5, 
1949. McC. 

Mar. 29—Entered order resetting for trial on April 

. 4, 1949, 1:30 p.m. McC. 

Apr. 1—Filed praecipe U. 8. for subpoenas—is- 
sued 4 subpoenas—to Marshal. 

Apr. 2—Filed def’s motion for subpoena duces 
tecum. 

Apr. 2—Filed & entered order for subpoena duces 
tecum. McC. 

Apr. 2—lIssued subpoena duces teeum—to Marshal. 

Apr. 4—Filed & entered pre-trial order. McC. 

Apr. 4—Record of trial before court; order con- 
solidating with Civ. 41383 & 4135; & order 
for ptff to submit brief in 2 weeks; deft. 3 
weeks thereafter & deft. 1 week thereafter. 
McC. 

Apr. 6—Filed subpoena duces tecum with Mar- 
shal’s return. 

Apr. 11—Filed exhibits 1 to 4 ine. 

Apr. 18—Filed ptff’s brief. 

May 138—IFfiled deft’s brief. 

May 20—Entered order that plaintiff prepare Find- 
ings of Fact, Conclusions and Judgment. 
McC. 

May 26—Filed & entered Findings of Fact & Con- 
clusions of Law. McC. 


J.N. Conley et al. 59 


1949 

May 26—Filed & entered judgment for ptff for 
$173.11 with interest at 6% from Oct. 20, 
1947. McC. 

June 1—Filed cost bill of plntf. 

June 25—Filed notice of appeal to the United 
States Court of Appeals, by U.S. 

July 27—Filed designation of contents of record 
of appeal. 

July 27—Statement of points on which defendant 
intends to rely on appeal. 

July 28—Filed & entered order to forward exhibits. 
McC. 

July 28—Filed Transcript of Proceedings April 4, 
1949, 


United States of America, 
District of Oregon—ss. 

I, Lowell Mundorff, Clerk of the United States 
District Court for the District of Oregon, do hereby 
certify that the foregoing documents consisting of 
complaint, answer, pre-trial order, findings of fact 
and conclusions of law, judgment, notice of ap- 
peal, statement of points, designation of contents 
of record, order to send original exhibits, transcript 
of docket entries, and clerk’s certificate, constitute 
the record on appeal from a judgment of said court 
in a cause therein numbered Civil 4134, J. N. Con- 
ley, M. J. Conley, and Lloyd Babler, dba Babler 
and Conley, plaintiffs and appellees, and Hugh H. 
Karle, Collector of Internal Revenue for the Dis- 
trict of Oregon, is defendant and appellant; that 
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the said record has been prepared by me in accord- 
ance with the said designation of contents of record 
on appeal filed by the appellant, and in accordance 
with the rules of this court. 

I further certify that the duplicate transcript of 
testimony and exhibits 1 to 4, inclusive, which went 
forward with cause Civil 41388, Babler et al vs. 
Earle, were used jointly with this case and Civil 
4135, J. N. Conley et al. vs. Earle. 


In Testimony Whereof I have hereunto set my 
hand and affixed the seal of said court in Portland, 
in said District, this Ist day of August, 1949. 

LOWELL MUNDORFF, 
Clerk. 
[Seal] By /s/ F. L. BUCK, 
Chief Deputy. 


[ Endorsed]: No. 12318. United States Court of 
Appeals for the Ninth Circuit. Hugh H. Earle, Col- 
lector of Internal Revenue for the District of Ore- 
gon, Appellant, vs. J. N. Conley, M. J. Conley and 
Lloyd Babler, Doing Business as Babler and Con- 
ley, Appellees. Transcript of Record. Appeal from 
the United States District Court for the District 
of Oregon. 


Hiled August 3, 1949. 
/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


No. 12319 


GAnited States 
Court of Appeals 


For the Ninth Circuit. 


HUGH H. EARLE, Collector of Internal Revenue 
for the District of Oregon, 
Appellant, 
VS. 


iy CONLEY, WM. 7. CONLEY, HARRY 
BABLER and LLOYD BABLER, doing busi- 
ness as Babler Brothers, 
Appellees. 


Cranscript of Becord 


Appeal from the United States District Court 
for the District of Oregon 


Phillips & Van Orden Co., 870 Brannan Street, San Francisco, Calif. 
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NAMES AND ADDRESSES OF ATTORNEYS 


HENRY L. HESS, 
United States Attorney, and 


GENE B. CONKLIN, 
Assistant United States Attorney, 
Room 506 United States Court House, 
Portland, Oregon. 


THOMAS R. WINTER, 
Special Assistant to Chief Counsel, 
Treasury Department, 
713 Smith Tower Building, 
Seattle, Washington, 
For Appellant. 


CARL E. DAVIDSON and 
CHARLES P. DUFPY, 
1525 Yeon Building, 
Portland, Oregon, 
For Appellees. 
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In the District Court of the United States for the 
District of Oregon 


Civall No. 4135 


J. N. CONLEY, M. J. CONLEY, HARRY BAB- 
LER and LLOYD BABLER, dba _ Babler 
Brothers, 

Plaintiffs, 
VS. 


HUGH H. EARLE, Collector of Internal Revenue 
for the District of Oregon, 
Defendant. 
COMPLAINT 


ae 

This is an action for the recovery of taxes on 
amounts paid for the transportation of property, to- 
gether with penalties and interest thereon, illegally 
assessed by the Commissioner of Internal Revenue 
and collected from plaintiffs by defendant, purport- 
ing to act under the authority of Section 3475 of 
the Internal Revenue Code of the United States, 
Title 26, Section 3475, United States Code. Juris- 
diction of this action is based on Section 24 (5) of 
the Judicial Code of the United States, Title 28, 
Section 41, Subdivision 5, United States Code. 


II. 
During the period from December 1, 1942, to May 
1, 1944, J. N. Conley, M. J. Conley, Harry Babler 
and Lloyd Babler, plaintiffs herein, were engaged 
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as partners in a general contracting business. As a 
part of said business, plaintiffs employed certain 
truck drivers to transport road materials for them 
and paid said truck drivers at a specified rate. 


AEE. 

The Commissioner of Internal Revenue, wrong- 
fully asserting that said truck drivers were not the 
employees of the plaintiffs but that they were per- 
sons engaged in the business of transporting prop- 
erty for hire, assessed a tax against plaintiffs equal 
to 3% of the amounts so paid by plaintiffs to said 
truck drivers during the aforesaid period, together 
with penalties and interest thereon. 


py, 

Plaintiffs, on or about October 20, 1947, under 
threat of seizure and sale of their property by de- 
fendant, paid to defendant the full amount of said 
transportation taxes, penalties and interest assessed, 
and thereafter and on or about November 7, 1947, 
plaintiffs filed with the defendant for transmission 
to the Commissioner of Internal Revenue their claim 
for refund of $4,537.15, representing the amount of 
transportation taxes, penalties and interest paid. 
The said claim for refund was denied by the Com- 
missioner of Internal Revenue by registered letter 
mailed to plaintiffs on May 27, 1948. 


Wherefore, plaintiffs pray for judgment against 
defendant in the sum of $4,537.15, with interest 
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thereon from the date of payment, and for their 
costs and disbursements incurred herein. 
/3/ CARL E. DAVIDSON, 
/8/ CHARLES P. DUFFY, 
1525 Yeon Building, Portland 
4, Oregon, 
Attorneys for Plaintifts. 


[Endorsed]: Filed June 21, 1948. 


['Title of District Court and Cause. ] 
ANSWER 


The defendant, by his attorney, Henry L. Hess, 
Esquire, United States Attorney for the District 
of Oregon, in answer to the complaint, states: 


LE 
The allegations contained in paragraph I of the 
complaint are admitted except it is denied that the 
taxes, together with penalties and interest thereon, 
were illegally assessed against and collected from 
the plaintiffs. 
ilk 
The allegations contained in paragraph Il of the 
complaint are denied except it is admitted that dur- 
ing the period from December 1, 1942, to May 1, 
1944, J. N. Conley, M. J. Conley, Harry Babler 
and Lloyd Babler were engaged as partners in a 
eeneral contracting business. 
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TL. 

The allegations contained in paragraph III of 
the complaint are denied except it is admitted that 
transportation taxes, interest and penalties in the 
total amount of $4,537.15 were assessed against 
plaintiffs. 

IV. 

The allegations contained in paragraph IV of 
the complaint are admitted. 

Wherefore, the defendant prays that plaintiffs’ 
complaint be dismissed with costs to be assessed 
against the plaintiffs. 

HENRY L. HESS, 
United States Attorney, 
Attorney for the Defendant. 
/3s/ GENE B. CONKLIN, 
Assistant U. 8. Attorney. 


United States of America, 
District of Oregon—ss. 

I, Gene B. Conklin, Assistant United States At- 
torney for the District of Oregon and one of de- 
fendant’s attorneys herein, hereby certify that L 
have made Service of the foregoing Answer on the 
plaintiff by depositing a duly certified copy thereof 
in the U. 8. Post Office at Portland, Oregon, on 
the 18th day of August, 1948, enclosed in an en- 
velope with postage thereon prepaid, addressed to 
Messrs. Carl E. Davidson and Charles P. Dufty, 
1525 Yeon Building, Portland 4, Oregon, attorneys 
of record for plaintiff. 

/s/ GENE B. CONKLIN. 

[Endorsed]: Filed Aug. 18, 1948. 
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[Title of District Court and Cause. ] 
PRE-TRIAL ORDER 


This cause having come on regularly for a pre- 
trial conference before the Honorable James Alger 
Fee, one of the Judges of the above-entitled court, 
at Portland, Oregon, on the 27th day of September, 
1948, plaintiffs appearing by Charles P. Duffy, one 
of their attorneys, defendant appearing by Thomas 
R. Winter, Special Assistant to the United States 
Attorney for the District of Oregon, and the fol- 
lowing proceedings were had and done: 


Admitted Facts 
It appears from the pleadings and the pre-trial 
proceedings that the following facts are admitted 
and may be taken and deemed by the court on the 
trial of this action as established facts therein: 


die 

This is an action for the recovery of taxes on 
amounts paid for the transportation of property, 
together with penalties and interest thereon, as- 
sessed by the Commissioner of Internal Revenue 
and collected from plaintiffs by defendant, purport- 
ing to act under the authority of Section 3475 of the 
Internal Revenue Code of the United States, Title 
26, Section 3475, United States Code. Jurisdiction 
of this action is based on Title 28, United States 
Code, Section 1340. 
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i108 

During the period from December 1, 1942, to May 
1, 1944, J. N. Conley, M. J. Conley, Harry Babler 
and Lloyd Babler, plaintiffs herein, were engaged 
as partners in a general contracting business. As a 
part of said business, plaintiffs entered into several 
contracts whereby they undertook certain construc- 
tion work on roads and airports at Redmond, Ore- 
gon; Salem, Oregon; and Klamath Falls, Oregon, 
and in order to carry out said contracts, entered 
into verbal agreements with various owners of 
trucks for the purpose of transporting bulk con- 
struction material from stockpiles, quarries or other 
locations to the sites of the roads and airports 
which they were constructing. The owners of these 
trucks were paid on an hourly, load or yard-mile 
basis. In some cases a truck was operated by the 
owner of the truck and in other instances by others. 


ITI. 

The Commissioner of Internal Revenue, asserting 
that the truck owner-operators and drivers were not 
the employees of the plaintiffs and that the truck 
owners were persons engaged in the business of 
transporting property for hire, assessed a_ tax 
against plaintiffs equal to 3% of the amounts al- 
legedly paid by plaintiffs to said truck owners on 
an hourly, load or yard-mile basis during the afore- 
said period, together with penalties and interest 
thereon. 
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INE 

That attached hereto, marked Exhibit ‘‘A,’’ and 
by reference made a part hereof, is a representative 
form of statement by the plaintiffs to their truck 
owners. In this instance the truck owner, George 
Greenberg, owned two trucks, one of which was 
driven by himself and one by another truck driver. 
Each truck owner was charged back against the 
amount due on an hourly, load or yard-mile basis 
the amount shown thereon as wages to himself and 
truck drivers, and a 10% payroll insurance item. 

Plaintiffs, on or about October 20, 1947, under 
threat of seizure and sale of their property by de- 
fendant, paid to defendant the full amount of said 
transportation taxes, penalties and interest assessed, 
and thereafter and on or about November 7, 1947, 
plaintiffs filed with the defendant for transmission 
to the Commissioner of Internal Revenue, their 
claim for refund of $4,537.15, representing the 
amount of transportation taxes, penalties and inter- 
est paid. The said claim for refund was denied by 
the Commissioner of Internal Revenue by registered 
letter mailed to plaintiffs on May 27, 1948. 


Plaintiffs’ Contentions 
i 
That all of said truck drivers were employees of 
the plaintiffs and that said truck owners were not 
persons engaged in the business of transporting 
property for hire within the purview of Section 
38475 of the Internal Revenue Code of the United 
States, Title 26, Section 3475, United States Code. 
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RL. 

That all of the transportation taxes in question 
were illegally assessed against plaintiffs by the 
Commissioner of Internal Revenue and _ illegally 
collected by defendant from plaintiffs. 


Defendant’s Contentions 
ie 

That the truck owners were ‘‘persons engaged in 
the business of transporting property for hire,”’ 
and, as such were liable for collecting from the 
plaintiffs the tax imposed by Sections 3475 of the 
Internal Revenue Code, and for filing returns (on 
Form 727) for all taxes so collected, and the plain- 
tiffs were liable for paying the tax. 


male 
That the drivers of the trucks, to the extent that 
they drove their own trucks, were not employees of 
the plaintiffs, but were ‘‘persons engaged in the 
business of transporting property for hire.’’ 


TY: 

That the drivers of the trucks, to the extent that 
they did not drive their own trucks, were not em- 
ployees of the plaintiffs, but were the employees 
of the owner of the truck which they drove. 


Issues of Fact and Law to be Determined 
if 
Whether the drivers of the trucks, to the extent 
that they drove their own trucks, were employees of 
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the plaintiffs, or whether they were persons engaged 
in the business of transporting property for hire 
within the purview of Section 3475 of the Internal 
Revenue Code (Title 26, U.S.C. 3475). 


Jar 

Whether the drivers of the trucks, to the extent 
that they did not drive their own trucks, were em- 
ployees of the plaintiffs or employees of the owners 
of the trucks, and the owners were persons engaged 
in the business of transporting property for hire 
within the purview of Section 3475 of the Internal 
Revenue Code (Title 26, U.S.C. 3475). 


latoih, 
Whether plaintiffs are entitled to a refund of the 
taxes, penalties and interest paid by them as prayed 
for in the complaint herein. 


Exhibits 

Plaintiffs introduced in evidence as their only 
pretrial exhibit certain work sheets showing, during 
the period involved, the names of the owners of the 
trucks and the number of trucks owned by them, 
amounts paid on an hourly, load or yard-mile basis, 
less deductions claimed to be paid as wages to 
drivers of the trucks and other adjustments and 
settlements made with truck owners; defendant 
introduced no exhibits at the pre-trial conference. 

It is agreed by the parties that this pre-trial 
order will govern the course of the trial and will 
not be amended except by consent or to prevent 
manifest injustice. 
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The court finding that the foregoing clearly and 
accurately reflects the pre-trial conference had 
herein and the stipulations and agreements of the 
parties, hereby ratifies and confirms the foregoing 
proceedings in all things and does hereby 

Order that the said pre-trial order be and the 
same is hereby incorporated into and hereby made 
a part of the record in this case for the purpose of 
controlling the course of proceedings on the formal 
trial hereof before the court. 


Dated this 4th day of April, 1949. 
/8/ CLAUDE McCOLLOCH, 
Judge. 
Approved: 
/s/ CHARLES P. DUFFY, 
of Attorneys for Plaintiffs. 
/s/ THOMAS R. WINTER, 
of Attorneys for Defendant. 


Erp IT? “A”? 


Babler Bros. 
Contractors 
4617 S. KE. Milwaukie Ave. 
Portland 2, Oregon 


TO George Greenberg DR. 
Tillamook, Oregon 
Oct. 6, 1945 


Crater Lake-Fort Klamath Timber Aecess Road 
Contract 362730. 


Truck #1 413914 yard mile haul @ .09¢ per yd. mile $372.55 
Truck #3 3866144 ”’ CON 7? 347.99 


AMO AN Ge 0. ae $720.54 
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Less: 
Payroll—Greenberg $103.95 
Webb 111.10 
215.05 
10% payroll insurance 21.50 * $286%4 
Final payment Amount of this check $483.99 


Paid by Check #717 
October 6, 1945 
Voucher 208 


[Endorsed]: Filed April 4, 1949. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This cause having come on regularly for trial 
without a jury before the Honorable Claude MeCol- 
loch, one of the judges of the above-entitled court, 
at Portland, Oregon, on the 4th day of April, 1949, 
plaintiffs appearing by Charles P. Duffy, one of 
their attorneys, defendant appearing by Thomas 
R. Winter, Special Assistant to the United States 
Attorney for the District of Oregon; and 

The parties having produced testimony and evi- 
dence in behalf of their respective contentions as 
reflected by the pretrial order previously made and 
entered herein; and 

The court having thereafter considered fully all 
matters of fact and law presented by the parties 
and being at this time fully advised, does make the 
following 
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Findings of Fact 
i. 

Plaintiffs instituted this action to recover taxes 
on amounts paid for the transportation of property, 
together with penalties and interest thereon, as- 
sessed by the Commissioner of Internal Revenue 
and collected from plaintiffs by defendant pur- 
porting to act under the authority of Section 3475 
of the Internal Revenue Code of the United States, 
Title 26, Section 3475, United States Code. Juris- 
diction of this action is based on Title 28, United 
States Code, Section 1340. 


(UG 

During the period from December 1, 1942, to May 
1, 1944, J. N. Conley, M. J. Conley, Harry Babler 
and Lloyd Babler, plaintiffs herein, were engaged 
as partners in a general contracting business. As 
a part of said business, plaintiffs entered into sev- 
eral contracts whereby they undertook certain con- 
struction work on roads and airports at Redmond, 
Oregon, Salem, Oregon, and Klamath Falls, Oregon, 
and in order to carry out said contracts entered into 
verbal lease agreements with various owners of 
trucks for the purpose of transporting bulk con- 
struction material from stock piles, quarries and 
other locations to the sites of the roads and air- 
ports which they were constructing. The owners of 
these trucks were paid a rental on an hourly, load 
or yard-mile basis. In some eases a truck was oper- 
ated by the owner of the truck and in other in- 
stances bv others. 
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dks 

The Commissioner of Internal Revenue, assert- 
ing that the truck owner-operators and drivers 
were not the employees of the plaintiffs and that 
the truck owners were persons engaged in the busi- 
ness of transporting property for hire, assessed a 
tax against the plaintiffs equal to 3% of the 
amounts paid by plaintiffs to said truck owner- 
operators and drivers during the aforesaid period, 
together with penalties and interest thereon. 


IV. 

Plaintiffs on October 20, 1947, under threat of 
seizure and sale of their property by defendant, 
paid to defendant the full amount of said trans- 
portation taxes, penalties and interest assessed, and 
thereafter and on November 7, 1947, plaintiffs filed 
with the defendant for transmission to the Com- 
missioner of Internal Revenue their claim for re- 
fund of $4,537.15, representing the amount of trans- 
portation taxes, penalties and interest paid. The 
said claim for refund was denied by the Commis- 
sioner of Internal Revenue by registered letter 
mailed to plaintiffs on May 27, 1948. 


Ni. 

All of said truck drivers, whether they were 
truck owners or not, were subject to the will and 
control of the plaintiffs, not only as to what should 
be done but how it should be done, and plaintiffs 
had the right to discharge said truck drivers, 
whether truck owners or not, at any time. 
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From the foregoing Findings of Fact, the court 
draws the following 


Conclusions of Law 
ie 
That all of said truck drivers, whether truck 
owners or not, were employees of the plaintiffs dur- 
ing the period in question. 


gl 
That said truck owners were not persons engaged 
in the business of transporting property for hire 
within the purview of Section 3475 of the Internal 
Revenue Code of the United States, Title 26, Sec- 
tion 3475, United States Code. 


IU. 

That the hauling of the bulk construction ma- 
terials from stock piles, quarries and other loca- 
tions to the sites of the roads and airports which 
they were constructing did not constitute the trans- 
portation of property within the purview of Sec- 
tion 3475 of the Internal Revenue Code of the 
Tnited States, Title 26, Section 3475, United States 
Code. 

IV. 

That all of the transportation taxes in question 
were illegally assessed against plaintiffs by the 
Commissioner of Internal Revenue and illegally col- 
jected by defendant from plaintiffs. 


We. 
That by reason of the foregoing plaintiffs ate 
entitled to recover judgment against defendant for 
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the sum of $4,537.15, together with interest thereon 
at the rate of 6% per annum from October 20, 1947, 
and for their costs and disbursements incurred 
herein. 


Dated at Portland, Oregon this 26th day of May, 
1949. 
/s/ CLAUDE McCOLLOCH, 
District Judge. 


Receipt of a copy of the within proposed Find- 
ings of Fact and Conclusions of Law is hereby 
acknowledged this 25th day of May, 1949. 

/s/ GENE B. CONKLIN, 
of Attorneys for Defendant. 


[Endorsed]: Filed May 26, 1949. 


In the District Court of the United States 
for the District of Oregon 
Civil We. 4135 


J. N. CONLEY, M. J. CONLEY, HARRY 
BABLER and LLOYD BABLER, dba Babler 
Brothers, 

Plaintiffs, 
V. 


HUGH H. EARLE, Collector of Internal Revenue 
for the District of Oregon, 
Defendant. 


JUDGMENT 
This cause, having come on regularly for trial 
without a jury before the Honorable Claude Mc- 
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Colloch, one of the judges of the above-entitled 
court, at Portland, Oregon, on the 4th day of April, 
1949, plaintiffs appearing by Charles P. Duffy, one 
of their attorneys, defendant appearing by Thomas 
R. Winter, Special Assistant to the United States 
Attorney for the District of Oregon, and the parties 
having produced testimony and evidence in behalf 
of their respective contentions as reflected by the 
pretrial order previously made and entered herein, 
and 

The court having considered fully all matters of 
fact and law presented by the parties, and Findings 
of Fact and Conclusions of Law having been sub- 
mitted by plaintiffs, which Findings of Fact and 
Conclusions of Law have heretofore been signed by 
the court and entered of record on the .... day of 
May, 1949, 


Now Therefore, based upon the foregoing Find- 
ings of Fact and Conclusions of Law, 

It Is Hereby Considered, Ordered and Adjudged 
that plaintiffs have and recover judgment of and 
from defendant for the sum of $4,537.15, together 
with interest thereon at the rate of 6 per cent per 
annum from October 20, 1947, and for their costs 
and disbursements incurred herein. 


Dated at Portland, Oregon, this 26th day of May, 
1949. 
/s/ CLAUDE McCOLLOCH, 
District Judge. 


[Endorsed]: Filed May 26, 1949. 
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NOTICE OF APPEAL TO THE 
UNITED STATES COURT OF APPEALS 


Notice is hereby given that Hugh H. Earle, Col- 
lector of Internal Revenue for the District of Ore- 
gon, Defendant above named, hereby appeals to the 
United States Court of Appeals for the Ninth Cir- 
cuit from the final judgment entered in this action 
on May 26, 1949 in favor of the plaintiffs. 


Dated this 25th day of June, 1949. 


HENRY L. HESS, 
U. 8S. Attorney 
For the District of Oregon. 


/s/ GENE B. CONKLIN, 
Asst. U. 8. Attorney. 


CERTIFICATE OF SERVICE BY MAIL 


United States of America, 
District of Oregon—ss. 

I, Gene B. Conklin, Assistant United States At- 
torney for the District of Oregon, hereby certify 
that I have made service upon the plaintiffs of the 
foregoing Notice of Appeal to the United States 
Court of Appeals by depositing in the United States 
Post Office at Portland, Oregon, on the 25th day 
of June, 1949, a duly certified copy thereof, enclosed 
in an envelope, with postage thereon prepaid ad- 
dressed to Carl E. Davidson and Charles P. Duffy, 
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Attorneys at Law, 1525 Yeon Building, Portland 4, 
Oregon, Attorneys of record for Plaintiffs. 
/s/ GENE B. CONKLIN, 
Asset. U.S. Attorney. 


[Endorsed]: Filed June 25, 1949. 


[Title of District Court and Cause. ] 


STATEMENT OF POINTS ON WHICH DE- 
FENDANT INTENDS TO RELY ON APPEAL 


The Defendant, having taken appeal to the United 
States Circuit Court of Appeals for the Ninth Cir- 
cult, from the Judgment rendered by the District 
Court of the United States for the District of 
Oregon, hereby designates the following points to 
be relied on in the prosecution of said appeal: 


iL. 

The District Court erred in finding that plain- 
tiffs entered into lease agreements with various 
owners of trucks for the purpose of transporting 
bulk construction material from stockpiles, quar- 
ries and other locations to the sites of the roads 
and airports which they were constructing. 


Hil 
The District Court erred in finding that plaintiffs 
entered into similar agreements with the truck own- 
ers for the purpose of transporting some of their 
employees to the site of the construction job. 
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ITT. 

The District Court erred in finding that the truck 
owners were paid a rental on an hourly, load or 
yard-mile basis. 

IV. 

The District Court erred in finding that all of the 
truck drivers were subject to the will and control 
of the plaintiffs not only as to what should be done, 
but how it should be done. 


V. 
The District Court erred in entering each and 
every conclusion of law. 


ae 
The District Court erred in entering judgment 
for plaintiffs. 
Vil, 
The District Court erred in not entering judg- 
ment for defendant. 


Dated this 27th day of July, 1949, at Portland, 
Oregon. 
HENRY L. HESS, 
U.S. Attorney 
for the District of Oregon. 
/s/ GENE B. CONKLIN, 
Asst. U. 8. Attorney. 


United States of America, 
District of Oregon—ss. 

I, Gene B. Conklin, Assistant United States At- 
torney for the District of Oregon, hereby certify 
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that I have made service upon the plaintiffs of the 
foregoing Statement of Points on Which Defendant 
Intends to Rely on Appeal by depositing in the 
United States Post Office at Portland, Oregon, on 
the 27th day of July 1949, a duly certified copy 
thereof, enclosed in an envelope, with postage 
thereon prepaid, addressed to Messrs. Cari E. 
Davidson and Charles P. Duffy, 1525 Yeon Bldg., 
Portland 4, Oregon, attorneys of record for plain- 
Tits. 
/8/ GENE B. CONKLIN, 


[Endorsed]: Filed July 27, 1949. 


[Title of District Court and Cause. ] 


DESIGNATION OF CONTENTS OF 
RECORD ON APPEAL 


To the Clerk of the District Court of the United 
States for the District of Oregon: 

Defendant, Hugh H. Earle, Collector of Internal 
Revenue for the District of Oregon hereby desig- 
nates the entire record in this case to be contained 
in the record on appeal which is described as 
follows: 

1. All pleadings 
Pre-trial Order 
Transcript of proceedings of the trial 
All trial exhibits 
Findings of Fact and Conclusions of Law 
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6. Judgment 
7. Notice of Appeal to the Circuit Court of 
Appeals 


8. Statement of Points on Which Plaintiff In- 
tends to Rely on Appeal 
9. This designation. 


Dated this 27th day of July, 1949, at Portland, 
Oregon. 
HENRY L. HESS, 
U.S. Attorney 
for the District of Oregon. 
/s/ GENE B. CONKLIN, 
Asst. U. S. Attorney. 


United States of America, 
District of Oregon—-ss. 

I, Gene B. Conklin, Assistant United States At- 
torney for the District of Oregon, hereby certify 
that I have made service upon the plaintiffs of the 
foregoing Designation of Contents of Record on 
Appeal by depositing in the United States Post 
Office at Portland, Oregon, on the 27th day of July, 
1949, a duly certified copy thereof, enclosed in an 
envelope, with postage thereon prepaid, addressed 
to Messrs. Carl E. Davidson and Charles P. Duffy, 
1525 Yeon Bldg., Portland 4, Oregon, attorneys of 
record for plaintiffs. 

/s/ GENE B. CONKLIN. 


[Endorsed]: Filed July 27, 1949. 
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[Title of District Court and Cause. | 
ORDER TRANSMITTING EXHIBITS 


On motion of defendant and appellant herein, 
and good cause appearing therefor, it is hereby 

Ordered that all of the exhibits and the tran- 
script of proceedings in the above case be trans- 
mitted to the Circuit Court of Appeals, in connec- 
tion with the appeal in this case. 


Dated this 28th day of July, 1949, at Portland, 
Oregon. 
/s/ CLAUDE McCOLLOCH, 
Judge. 


[Endorsed]: Filed July 28, 1949. 


oe 
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DOCKET ENTRIES 
Civil 4135 
1948 
June 21—Filed complaint 
June 21—Issued summons—to Marshal 
June 25—Filed summons with return of service 
Aug. 18—Filed answer 
Aug. 23—Hntered order setting for pre-trial Sept. 
27, 1948—Fee 
Sept.27—Record of pre-trial and order continuing 
to Oct. 26 for further pre-trial and trial— 
Hee 
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1948 
Oct. 


Oct. 


Oct. 
Oct. 
Oct. 


Oct. 
Oct. 
1949 
Feb. 


Mar. 
Apr. 
Apr. 
Apr. 
Apr. 


Apr. 
Apr, 


Apr. 
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19—Filed praecipe U. 8. for subpoena duces 
tecum 
19—Filed praecipe U. S. for issuance of sub- 
poenas 
20—Issued subpoena duces tecum—to Marshal 


20—Issued subpoenas—to Marshal 

21—Entered order cancelling pre-trial and 
trial dates—T'ee 

26—Filed (38) subpoenas 

26—Filed subpoena duces tecum 


7—Entered order setting for trial on April 
0, 1949—MeC. 
29—Entered order resetting for trial on April 
4, 1949, 1:30 p.m.— McC. 
1—Filed praecipe U. 8. for subpoenas—is- 
sued 4 subpoenas—to Marshal 
2—I*iled def’s motion for subpoena duces 
tecum 
2—Filed and entered order for subpoena 
duces tecum—MeC 
2—Issued subpoena duces tecum—to Marshal 
4—-iled and entered pre-trial order—-MeC 
4—Record of trial before court; order ¢con- 
solidating with Civ. 4133 and 4134 and 
order that ptff submit brief in 2 weeks; 
deft 3 weeks thereafter and ptff 1 week 
thereafter—McC 
6—Filed subpoena duces tecum with Mar- 
shal’s return 
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1949 

Apr. 11—Filed exhibits 1 to 4 ine. 

Apr. 18—Filed ptff’s brief 

May 18—Filed deft’s brief 

May 20—Entered order that ptff prepare and sub- 
mit Findings, Conclusions and Judg- 
ment—MeC 

May 26—Filed and entered Findings of Fact and 
Conclusions of Law—MeC 

May 26—Filed and entered Judgment for ptff for 
$4,537.15 with interest at 6% from Oct. 
20, 1947—MeC 

June 1—Filed cost bill of ptff 

June 25—Filed notice of appeal to the United States 
Court of Appeals, by U.S. 

July 27—Filed designation of contents of record on 
appeal 

July 27—Filed Statement of points on which de- 
fendant intends to rely on appeal 

July 28—Filed and entered order to forward ex- 


hibits—MeC 
July 28—Filed Transeript of Proceedings April 
4, 1949 


United States of America, 
District of Oregon—ss. 

I, Lowell Mundorff, Clerk of the United States 
District Court for the District of Oregon, do hereby 
eertify that the foregoing documents consisting of 
complaint, answer, pre-trial order, findings of fact 
and conclusions of law, judgment, notice of appeal, 
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statement of points, designation of contents of 
record, order to send original exhibits, transcript 
of docket entries, and clerk’s certificate, constitute 
the record on appeal from a judgment of said court 
in a cause therein numbered Civil 4135, J. N. Con- 
ley, M. J. Conley, Harry Babler and Lloyd Babler, 
dba Babler Brothers, plaintiffs and appellees, and 
Hugh H. Earle, Collector of Internal Revenue for 
the District of Oregon, is defendant and appellant; 
that the said record has been prepared by me in 
accordance with the said designation of contents of 
record on appeal filed by the appellant, and in ac- 
cordance with the rules of this court. 

I further certify that the duplicate transcript of 
testimony and exhibits 1 to 4 inclusive, which went 
forward with cause Civil 41383, Babler vs. Earle, 
were used jointly with this case and Civil 4134, J. 
N. Conley et al. vs. Earle. 


In Testimony Whereof I have hereunto set my 
hand and affixed the seal of said court in Portland, 
in said District, this Ist day of August, 1949. 

LOWELL MUNDORFF, 
Clerk. 
[Seal] By /s/ F. L. BUCK, 
Chief Deputy. 
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[Endorsed]: No. 12319. United States Court of 
Appeals for the Ninth Circuit. Hugh H. Earle, Col- 
lector of Internal Revenue for the District of Ore- 
gon, Appellant, vs. J. N. Conley, M. J. Conley, 
Harry Babler and Lloyd Babler, doing business as 
Babler Brothers, Appellees. Transcript of Record. 
Appeal from the United States District Court for 
the District of Oregon. 


Filed August 3, 1949. 
yey Pex Be OC sak din), 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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United States District Court, District of Oregon 
Civil No. 4133 

LLOYD BABLER, RICHARD BABLER, JAMES 
A. POLLOCK and J. H. SCHESTAK, Doing 
Business as Lloyd Babler, 

Plaintiffs, 
VS. 
HUGH H. EARLE, Collector of Internal Revenue 


for the District of Oregon, 
Defendant. 


Civil No. 4134 
J. N. CONLEY, M. J. CONLEY and LLOYD 
BABLER, Doing Business as Babler and 
Conley, 
Plaintiffs, 
VS. 


HUGH H. EARLE, Collector of Internal Revenue 
for the District of Oregon, 
Defendant. 


Civil No. 4135 
J. N. CONLEY, M. J. CONLEY, HENRY BAB- 
LER and LLOYD BABLER, Doing Business 
as Babler Brothers, 
Plaintiffs, 
VS. 
HUGH H. EARLE, Collector of Internal Revenue 
for the District of Oregon, 
Defendant. 
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Portland, Oregon 
Monday, April 4, 1949 


1:30 o’Clock P.M. 
Before: 
Honorable Claude McColloch, Judge. 


Appearances: 

Mr. Charles P. Duffy, of Attorneys for Plain- 
tiffs. 

Mr. Gene B. Conklin, Assistant United States 
Attorney, and Mr. Thomas H. Winter, Spe- 
cial Assistant to the United States At- 
torney, Attorneys for Defendant. 


TRANSCRIPT OF PROCEEDINGS OF TRIAL 


Mr. Duffy: The plaintiff is ready, your Honor, 
or are ready, I should say. 

Mr. Winter: The defendant is ready, your 
Honor. J think it is the same defendant in each 
ease. Is that right? 

Mr. Ditty: Shaiaic enn: 

Mr. Winter: J would suggest that inasmuch as 
these cases involve just a continuing period, with 
different ownerships, that they be consolidated. I 
think that was understood before. 

Mr. Duffy: Yes. 

The Court: Stipulated and so ordered. 

Mr. Duffv: If the Court please, we have agreed 
upon a form of pre-trial order in each of these three 
eases. We have here for trial today three cases: 
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Civil No. 4183 in which Lloyd Babler, Richard 
Babler, James A. Pollock and J. H. Schestak, [2*] 
doing business as Lloyd Babler, are plaintiffs and 
Hugh H. Earle as Collector of Internal Revenue 
for the District of Oregon is defendant; Civil No. 
4134 in which J. N. Conley, M. J. Conley and Lloyd 
Babler, doing business as Babler & Conley, are 
plaintiffs and in which we have the same defend- 
ant; and Civil No. 4135 in which J. N. Conley, M. 
J. Conley, Henry Babler and Lloyd Babler, doing 
business as Babler Brothers, are plaintiffs, and we 
have the same defendant, Hugh H. Earle, Collector 
of Internal Revenue. These have been consolidated 
for trial because they involve basically the same 
question in every suit. The only reason we have 
three actions here, instead of one, is that the mem- 
bership in the partnership changed from time to 
time. Civil No. 41385 involves the period from De- 
cember 1, 1942. to May 1, 1944; Civil No. 4184 in- 
volves the period from May 1, 1944, to April J, 
1945; and Civil No. 4133 involves the last period 
from April 1, 1945, to December 31, 1945. All of 
these suits are for refund of transportation taxes. 

The Court: What are transportation taxes? 

Mr. Duffy: Transportation taxes, your Honor, 
are imposed under Sections 3475 and 3459 of the 
Internal Revenue Code. Perhaps I should read the 
pertinent part of the applicable code sections, ‘Title 
26, Section 3475—— 


* Page numbering appearing at top of page of original Reporter’s 
Transcript. 
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The Court: Let me know what the statute is. 
Just tell me what the statute is. 

Mr. Duffy: It imposes a 3 per cent tax on the 
amount paid [3] for transportation. However, that 
is limited to persons who are engaged in the busi- 
ness of transporting property for hire. 

The Court: You mean all of these commercial 
trucking people pay a transportation tax? 

Mr. Duffy: In most instances they do pay it. 
They collect it from the person shipping the goods. 
In other words, if you had your own property being 
shipped down to the beach 

The Court: Household goods? 

Mr. Duffy: Household gocds—the shipper would 
collect from you, in addition to the freight, a tax 
of 3 per cent which he would remit to the Collector. 

The Court: Based on what? 

Mr. Duffy: Based on the usual rate. 

The Court: Then what are these witnesses here 
for? 

Mr. Duffy: The statute says the tax shall apply 
only to amounts paid to persons engaged in the 
business of transporting property for hire, and it 
has been the ruling of the Bureau of Internal Rev- 
enue that payments in a situation in which the 
transportation is being done by employees of the 
person are not subject to the tax. We have the 
question whether these particular individuals were 
employees of the plaintiffs during these times or 
whether they were independent contractors or em- 
ployees of independent contractors. 
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The Court: What is your situation, then, Mr. 
Winter ? 

Mr. Winter: It is simply, your Honor, that these 
owners [4] of trucks were independent contractors ; 
they were hauling gravel for the plaintiff corpora- 
tion and plaintiff corporation was required to pay a 
transportation tax on the hauling of gravel. All of 
these contractors held licenses from the State of 
Oregon as contractors for hire and they hauled and 
transported gravel in two instances and dirt in 
dump trucks, and plaintiff became liable for trans- 
portation taxes and now they are suing for a re- 
fund. I do not mean the corporations; I mean the 
individuals doing business as Babler Brothers. 

The Court: What is the factual situation, Mr. 
Duffy? What was the operation? 

Mr. Duffy: The plaintiffs are general contrac- 
tors, your Honor, and during this period of time 
they were engaged in constructing and re-servicing 
roads and highways and airports at Redmond and 
Klamath Falls and Salem. 

The Court: Yes. 

Mr. Duffy: In order to get the jobs done, they, 
as we say, employed contractors who in some in- 
stances owned their own trucks and drove their own 
trucks on the job. We contend they were emplovees 
of the plaintiffs inasmuch as during this time they 
were carried wnder Social Security, employment 
tax, or unemployment tax, I should say, and every- 
thing of that sort. The Government contends they 
were indépendent contractors and were persons en- 
gaged jn transporting property for hire. 
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The Court: In the usual cases we have had under 
various [5] Federal statutes the positions of the 
parties have been reversed. 

Mr. Duffy: Yes. 

The Court: The Government has claimed they 
were employees, like in log hauling. 

Mr. Winter: Of course, the Supreme Court has 
definitely decided that question, In our opinion. In 
this particular instance these contractors hauled 
eravel for nine, ten or more miles; not hauling on 
this property. 

The Court: Is this the same as log hauling? 

Mr. Winter: There are what you call independ- 
ent log haulers who contract to haul logs, but there 
are no logs involved here. 

The Court: But the question is the same, isn’t 
it? 

Mr. Winter: Well, your Honor, primarily, there 
has been some distinction made, whether or not it 
is still a continuation of the logging operation, from 
the woods up to the dump, as to whether or not 
that is still a part of the logging operation, which 
would be different from this case. We do not have 
a situation like that. 

The Court: Has this question been tried in other 
courts ? 

Mr. Winter: We have never had a case involving 
hauling in Oregon. There was a case in Georgia 
involving the construction of an airport. 

The Court: Are there any cases the other way, 
Mr. Duffy? [6] 
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Mr. Duffy: Both the cases Mr. Winter has in 
mind in the Supreme Court are in our favor, your 
Honor. 

Mr. Winter: In the Georgia case it was all con- 
fined to hauling within the airport, within the area, 
and there was no general hauling out on the roads 
and highways. In other words, in that operation it 
would not have been necessary for them to have had 
any PUC license. We think the cases are entirely 
distinguishable. There are no cases on the facts 
that we have present in these cases. 

The Court: All right; call your witnesses. 

Mr. Duffy: In addition to this employer and 
employee question, we also contend that this is not 
transporting property for hire in the sense it is just 
a part of the integral operations of the plaintiffs, 
and that this is not transporting property within 
the meaning of the statute. 

The Court: Put a witness on the stand. 


JOSEPH H. SCHESTAK 


was thereupon produced as a witness on behalf of 
Plaintiffs and, being first duly sworn, was examined 
and testified as follows: | 


Direct Examination 
By Mr. Duffy: 
Q@. You are J. H. Schestak? A, Yes, sir. 
@. You are one of the plaintiffs in case Civil No. 
4133 in which Lloyd Babler, Richard Babler, James 
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(Testimony of Joseph H. Schestak.) 
A. Pollock and yourself are plaintiffs, doing busi- 
ness under the name of Lloyd Babler? 

A. Yes. 

Q. Did you have any connection with partner- 
ship before this time? 

A. Well, I did have when it was known as Lloyd 
Babler and since we reorganized we called it Babler 
Brothers. 

@. When did you first start working for this 
group which was known by different names at vari- 
ous times ? 

A. Well, originally Babler Brothers went to 
work in 1933. 

Q. In what capacity have you worked with them ? 

A. Iwas timekeeper and bookkeeper. 

Q. Starting December 1, 1942, which is the first 
date involved in these proceedings, what was your 
position with Babler Brothers? 

A. I was the general office bookkeeper. 

Q. You were the general office bookkeeper? 

A. Yes. 

Q@. Where was that office? 

A. Located in Portland, on Milwaukee Avenue, 
4617 Southeast Milwaukee Avenue. 

Q. What were your duties as general bookkeeper 
and office manager? 

A. Well, I wrote the checks in payment of all 
these invoices [8] covering trucking and also kept 
the accounts. 
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(Testimony of Joseph H. Schestak.) 

Q. What was the nature of Babler Brothers’ 
business at that time? 

A. The beginning of 1942 and during 1948 they 
were constructing the Redmond Air Base. 

Q. Did they do any other work during that pe- 
riod of time other than the construction of the Red- 
mond Air Base? 

A. During 1943 I don’t believe they did. I don’t 
believe there was any other work. There might 
have been a small job or two, but I just don’t re- 
eall. 

Q. The principal work during that period, De- 
ecember 1, 1942, to May 1, 1944, was the construction 
of the Redmond Air Base? 

AL 6 ‘Thatas right. 

Q. Approximately how many employees did you 
have there? Ae Olae around 300. 

Q. 300? A. Yes. 

@. During the second period, from May 1, 1944, 
to April 1, 1945, you held the same position as office 
manager ? A. Yé@s. 

Q. What was the principal work done by the 
partnership during that period? 

A. Highway construction. 

Q. Where was that highway construction being 
done? A. In the State of Oregon. [9] 

Q. In the State of Oregon? 

A. Mostly in the State of Oregon, yes, sir. 

Q. For the last period from April 1, 1945, to De- 
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cember 31, 1945, you had the same position except 
you were also a partner at this time? 

A. That is right. 

Q. What was the nature of the partnership busi- 
ness during this last period? 

A. Highway construction, re-servicing and oiling 
highways. 

Q. Were any airports constructed during this 
period ? 

A. The Salem Air Base. We built the Salem 
Air Base. That is in 1942, though. 

The Court: I didn’t get it. You say in the third 
period the Salem Air Base was constructed ? 

A. 1948. 

Mr. Winter: That was in the first period. 

A. The first period, yes. 

Q. (By Mr. Duffy): Would you mind stating 
just exactly what your duties were as office man- 
ager during all of these periods? 

A. Well, I had charge of the general books. The 
field timekeeper, he prepared the invoices covering 
truck rentals and mailed them to our office and I 
wrote the checks and the checks were returned to 
the field office. 

Q. The field timekeeper sent in the time and you 
wrote the checks based upon that? [10] 

A. Yes. 

(. You kept central books, did you? 

A. Oh, yes. 

«. Who was your timekeeper? 
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A. Mer. Shurte. 

Q. Mr. Roy Shurte was your timekeeper on the 
job? ie weer 

@. Did you, at my request, compile, under your 
supervision, figures showing the names of various 
truck owners and the time they worked? 

A. Yes, I have. 

@. You have been handed Plaintiff’s Pre-Trial 
Exhibit No. 1. I will ask you if that constitutes 
the figures that you have compiled ? 

A. Yes, sir; they are. 

Q. Showing the names of the truck drivers and 
the manner in which they were paid and the periods 
during which they worked ? 

A. That is correct. 

Mr. Duffy: I will offer Plaintiff’s Pre-Trial 
Exhibit 1 in evidence. 

Mr. Winter: May I ask the witness one or two 
questions on this, your Honor? 

The Court: Yes. 

@. (By Mr. Winter): Up at the top of that 
exhibit you have ‘‘Truck Rental, January 1, 1948, 
to May 1, 1944.’’ Where did you [11] take those 
words ‘‘Pruck Rental’’ from? From record did vou 
take that? 

A. Well, I guess our invoices are marked that 
way. 

(). Your invoices are marked ? 

A. The original files. 

@. What? A. The original files. 
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Q@. You mean the invoices that you give to the 
truck operators? 

A. The one that is attached to our voucher. We 
attach the original invoice to the voucher when we 
pay and usually the truck owner gets a copy of it. 

Q. Is that the invoice you refer to, Exhibit A, 
which is attached to the stipulation or pre-trial 
order? 

A. That is right. It 1s a copy. 

@. Where does that say anything about rental 
on there? 

A. Well, this particular one does not. 


Q. That particular one does not? A. No. 

@. Do you have any original invoices with you, 
here? A. I have a copy. 

Q. May I see it? A. I have a copy. 


The Court: This will be cross-examination when 
you get to it. 

Mr. Winter: What I am trying to get at is 
whether or not [12] these records are copies, if this 
‘Truck Rental’’ is copied from something. I want 
to know where they have carried ‘‘Truck Rental’’ 
on the records. 

The Court: Mr. Duffy can tell you quicker. 

Q. (By Mr. Winter): Why did you carry it as 
‘Truck Rentals’’? Is that because you contend it 
was truck rentals in the issues before this Court? 

A. No. I said I could furnish the original 
voucher. 
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Q. Do you have the original voucher with you? 
That is what I want to know. 

A. Yes. They are down at the office. 

Q. (By Mr. Duffy): Let me ask you this: This 
caption you put at the top of Plaintiff’s Exhibit 
No. 1 is Just a means of identifving these particular 
figures? A. That is right. 

Q. (By Mr. Winter): Does the exhibit show 
the name of each individual truck driver who did 
not own his own truck? 

A. Those are truck owners. 

Q. Well, the truck owner furnished more than 
one truck, didn’t he? Is that shown on the ex- 
hibit ? A. I rather think it is. 

@. But it does not have the names of any of the 
truck owners’ drivers who were on the trucks? 

A. Well, no, I don’t think that sheet has, but the 
drivers’ names are on the original invoices. [13] 

Q. The original invoice, Exhibit A 2 

A. That is right. 

Q. This just includes all truck owners who fur- 
nished one or more trucks? 

A. "Phat is*right, yes. 

@. In hauling and in construction? 

A. Yes, sir. 

Mr. Winter: I think that is all. We have no 
objection. 

(Compilation showing names of truek own- 
ers and time worked, etc., thereupon received 
in evidence and marked Plaintiff’s Exhibit 
No. 1.) 
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Mr. Winter: Of course, we don’t admit the con- 
clusion that they were truck owners. 

Q. (By Mr. Duffy): How did you compute the 
amounts of the checks to be sent to the individual 
truck owners? 

A. Well, it all depended on how they worked. 
Some worked by the hour. We paid them $2.00 an 
hour or $2.40 an hour. They received that as pay- 
ment in full. That—Others were deducted the driv- 
ers’ time, plus the payroll insurance. 

Q. You paid the amounts sometimes based on 
the hours for which the trucks were rented, some- 
times on the basis of the amounts hauled and some- 
times on the basis of the distances hauled? 

A. That is right. 

Q. Just how did you compute that? [14] 

A. There are various methods of doing it. I 
just looked up the vard mile haul and computed it 
on the distances. I think it calls for 9 cents a yard 
mile. 

Q. By ‘“‘yvard mile haul’? you mean hauling so 
many yards so many miles? 

oe What issaehit 

@. What deductions were made from the amount 
of the check sent to the truck owner? 

A. Well, one per cent for Social Security, three 
per cent unemployment and whatever rate the State 
Industrial Accident insurance was. I believe on 
that particular one it was $6.00 a hundred less 10 
wer cent. 
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Q. You mean that was the rate of the State In- 
dustrial Accident insurance? 

# Waat is geht. 

Q. Were the wages of the driver deducted from 
the amount of the truck rental? 

A. Yes, but not in all cases. 

Q. In addition to that the amount which you 
term ‘‘payroll insurance’’ was also deducted? 

fee Uhat is meht, 

Q. Did you remit these amounts to the Collector 
of Internal Revenue, the amounts which you de- 
ducted for unemployment tax and Social Security? 

A. Yes, sir. [15] 

Q. During all of these times these drivers were 
earried as your employees, is that correct? 

A. That is right. 

Q. And you paid Social Security taxes? 

ee Phas zich. 

Q. What payments were also made to the State 
of Oregon? 

A. Unemployment insurance and State Indus- 
trial Accident, payroll insurance. 

Q. When did the Government first assert this 
transportation tax against the company ? 

Mr. Winter: That is objected to as irrelevant 
and immaterial. 

The Court: Answer. 

Mr. Winter: When Congress passed the Act im- 
posing it, is that what you mean? 

Mr. Duffy: No. JI think we can agree that the 
tax was made effective December 1, 1942. 
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Mr. Winter: That is when the Act took effect, 
when Congress imposed the transportation tax. 

Mr. Duffy: I am asking the witness when the 
Government asserted the transportation taxes 
against this company. 

Mr. Winter: What do you mean by ‘‘asserted’’? 
You mean the first time we found out they had not 
been deducting them? 

Mr. Duffy: The first time they made an assess- 
ment. 

Mr. Winter: I cannot see the materiality. What 
do you [16] expect to prove here? I don’t see the 
materiality of it. 

Mr. Duffy: Let me explain, your Honor. I am 
making the point here that the Government has, 
for many years, collected Social Security taxes, un- 
employment taxes and all during this time but never 
refunded them and now, after all this time, they 
also assess this transportation tax. 

Mr. Winter: What does that have to do with 
whether or not transportation taxes are legally due 
and owing here? 

The Court: That will be for determination. Go 
on and answer the question. 

A. I believe the date is on there. 

Mr. Winter: A further point: Certainly these 
truck drivers are employees of the owners of the 
trucks and certainly Social Security tax is due on 
their wages where they are working for somebody 
else. 
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Q. (By Mr. Duffy): Was Social Security and 
unemployment deducted from the truck owners who 
drove their own trucks as well as the other drivers 
who didn’t drive their own trucks? A. Yes. 

Q. I will ask you again: When did the Gov- 
ernment first assess transportation taxes? 

A. I haven’t the date here, but it is in my file 
there. There is a copy of their audit. 

Mr. Winter: ‘The pre-trial order shows when 
it was paid, if the Court please. The taxes were 
paid on notice and demand. [17] 

A. Well, it was paid on October 20, 1947. 

Q. (By Mr. Duffy): It was asserted just prior 
to that time? ie Ves, Six. 

Q. The company thereafter paid the taxes? 

me Wes, 

Q@. And thereafter you filed a claim for refund 
which was rejected ? 

A. Yes, that is right. 

Mr. Duify: That is all. 


Cross-Hxamination 
By Mr. Winter: 

Q. Just referring to Exhibit A attached to the 
pre-trial order—do you have any of the statements 
that you gave to all these truck owners when you 
made settlement with them? A. Yes. 

Q. Do you have one with you? A. Yes. 

Q@. Let us have the original on your own sta- 
tionery. 

A. I have three copies here, one for a fellow 
by the name of Case. 
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Q. What Case is that? Is he in the courtroom? 

A. Al M. Case. 

Mr. Winter: I don’t know him. Will you stand 
up, Mr. Case? 

Q@. Are you acquainted with Mr. Case? 

A. No. [18] 

@. May I see the statement? A. Yes, sir. 

Q. Let’s look at the representative statement 
which is attached as Exhibit A to the stipulation. 
The contract price with Mr. Greenberg, for in- 
stance, was 9 cents a yard mile. A. Yes. 

@. Wasn’t that the contract price that you 
agreed to pay Mr. Greenberg ? 

A. Well, we didn’t have the contact with him. 

Q. That was your verbal understanding, though? 

A. That is right. 

@. In other words, he was to get 9 cents per yard 
mile? AS Theat we eta: 

@. And he furnished, according to the state- 
ment, two trucks? AS Peis eh 

@. And a driver by the name of Webb? 

pee Chat is erent. 

@. Webb had been working for him before that 
time ? 

A. JI don’t know enough about his operation. 

@. According to the statement, Mr. Greenberg 
hauled 4,138914 yard miles of dirt or gravel or rock, 
whatever it was, and was entitled to $372.55? 

A. That is correct. 

Q. Then he hauled 3,86814 yard miles at 9 cents 2 
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AY That's trich#]19] 

Q. $347.99? A. Correct. 

Q. A total of $720.54? A. Yes. 

Q. In the settlement you made with Mr. Green- 
berg you deducted $103.95 which you designate on 
there as payroll for Greenberg, owner of the truck? 

A. That is right. 

@. That was the union scale or the OPA seale 
at that time? A. Correct, yes. 

Q. Then you deducted $111.10 for Webb. 

a PWat 1S tight. 

Q. Ora total $215.05? A. Yes. 

Q. Then you deducted 10 per cent payroll in- 
surance. How did vou say you made up that pay- 
roll insurance? 

A. Well, let’s see. That covers payroll— 

Q. Well, that covers one per cent Social Se- 
curity ? A. That is right. 

@. Then it covers three per cent unemployment ? 

mee eneels riety. 

Q. What per cent did it cover for bookkeeping ? 

A. None. 

@. Well, what is the difference? What is the 
additional 

A. One per cent Social Security, three per cent 
unemployment, [20] payroll insurance, State In- 
dustrial Aecident is six per cent minus ten, and 5.4; 
that is 9.4, and we paid 70 cents under liability in- 


surance covering the trueks. We carried blanket 
insuranee, a blanket policy covering all rented 
trucks. 
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Q. You did not own any trucks. Babler 
Brothers did not own any trucks of their own? 
Oh, ves. 

At that time? 

Yes, at various times. 

J am talking about in 1948. A. Yes. 
How many trucks did you own? 

I don’t remember. I haven’t checked into 
that. I just don’t know. 


POoOPOP 


@. Well, you owned your own trucks? 

A. That is right. 

Q. But most of the trucks you got elsewhere? 
A. Right. 

Q. Most of the hauling you contracted for? 
A. Yes. 

Q. 


Then, what you designate as 10 per cent pay- 
roll insurance, that included Social Security ? 

A. Tharaseachi: 

@. You mailed checks for the unemployment and 
Social Security to the Federal Government and to 
the State? [21] 

A. hat issae@nt. 

@. but you deducted it from the owners of the 
trucks on their contracts and charged them with 
it, didn’t you? 

A. Deducted it from the statement here, yes. 

Q. You deducted it from the amount that you 
agreed to pay them for hauling, didn’t you? 

aw Viatis right. 

Q. In fact, they paid it out of the amount which 
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you had agreed to pay them at so much a mile, 


didn’t they ? A. Well, I guess so. 
Q. Did you deduct any amount for transporta- 
tion tax and pay it? me No. 


Q. You did not pay any transportation tax? 

A. No, sir. 

@. When did you pay any unemployment or So- 
cial Security except by deducting it from the amount 
you paid the truck owner? 

A. All their employees was on the payroll and 
were covered in their payroll. 

q. For every truck driver you kept a record 
of the hours that these truck drivers were work- 
ing ? A. That is right. 

@. Did you deduct from the other employees, 
your own truck drivers, the Social Security and 
withholding tax—I mean the Social Security and 
unemployment tax? 

A. How do you mean that? [22] 

Q. Did you deduct from your own truck drivers, 
driving your own trucks, Social Security ? 

Se Mor 

@. You don’t show that on that statement? 

A. You don’t furnish them a statement. You 
just give them a paycheck. 

@. You just gave them the same rate of pay; 
they would just get wages as drivers? 

A. That is right. 

@. They don’t get any statement? 

A. No. 
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@. When the company furnished the truck own- 
ers gasoline and oil or made repairs to the trucks, 
was that likewise deducted from the amount they 
were to receive on a yard mile or hourly basis. 

A. Yes, I think so. 

Q. In other words, they were to receive 9 cents 
per yard mile less the cost of wages in operating 
the truck? A. Yes, and oil. 

(). And gasoline and oil? A. Yes. 

Q. And the taxes applicable, Social Security or 
unemployment ? A. That is right. 

@. In other words, if I furnished a truck and 
went to work on that job, you intended to deduct 
from my pay, to deduct from me [23] Social Se- 
curity taxes on my wages? 

A. You furnish the truck? 

@. Yes. 

A. Well, it all depends on what rate of pay we 
pay you. In the case of Mr. Case, we didn’t deduct 
anything. We just paid him $2.40 an hour. 

Q. $2.40 an hour? 

A. Yes. We paid all Social Security. 

Q. You'just paid him $183.60. 

A. So much an hour. 

Q. With respect to W. R. Campbell, you de- 
ducted one per cent for Social Security ? 

A. Yes. 

Q. And you deducted three per cent for State 
Unemployment Insurance and charged it against 
him, and State Industrial Insurance, six per cent, 
less ten per cent. $68.58. A. That is right. 
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Q. You did not deduct any public liability and 
property damage insurance? 

A. Well, not on that particular one we didn’t, 
no. 

Q. I say, you didn’t as against Mr. Campbell ? 

ma. Bites ieht. 

@. This was for the period ending 8/5/48. How 
many trucks did Mr. Campbell have ? 

A. Oh, I don’t know; two or three. [24] 

@. Three, four or five trucks? 

A. That is right. 

Mr. Winter: I think that is all. 


Redirect Examination 

By Mr. Duffy: 

@. As I understand your testimony, then, the 
manner of paying the men was not uniform? 

A. That is correct. 

@. How did they arrive at that particular rate 
for individual owners ? 

A. It all depends on where he worked. Case 
worked on the Salem Air Base and naturally 

Mr. Winter: We are going to object to any at- 
tempt to vary the terms of this written instrument. 
{f think we should have the books and records if 
there is going to be any attempt to vary the terms 
of our stipulation. If there is some difference than 
whet they have done on Greenberg, we want to 
know. 

Q. (By Mi. Duffy): Were your books inves- 
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tigated very thoroughly by Mr. Meuller who is sit- 
ting over here, the Deputy Collector? 

A. Mr. Meuller was over there, yes. He checked 
some of them. 

@. He was advised as to the whole matter of 
paying these drivers? 

A. I think so. I think we discussed that. 

@. Mr. Meuller assures me he is an agent; he is 
not a Deputy Collector. He was advised how you 
carried the employees on the payroll? [25] 


A, Wesiism. 
@. Those that were working on jobs, in driving 
trucks? A. Correct. 


@. ‘The owners driving trucks were carried— 
you carried them uniformly on the payoll? 
A. Yes. 

«). I understood the usual practice was for driv- 
ers who had more than one truck to bring some- 
body else along. You were not on the job at all, 
yourself, though? 

A. I wasn’t on the job, no. I was in the Port- 
land office. 

®. I understand some of the men were paid at 
the rate of $2.00 an hour? 

A. Jl think so, yes. 

@. But 10 per cent was deducted from that? 

A. Not on the hourly basis; I don’t think so. 

@. 10 per cent of the wages, deducted as pay- 
roll insurance? 
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A. I just don’t remember that. It is quite a 
number of years ago. 

Mr. Winter: Let us have the records here if we 
going to get at these things. 

Q. (By Mr. Duffy): This method of paying the 
truck drivers and truck owners so much for their 
trucks less a percentage is just the same as paying 
the net rental anyway. 

Mr. Winter: Object to that. 

(Question read.) [26] 


The Court: Answer. 
A. Wes, sir. 
Mr. Duffy: That is all. 


Recross-Examination 
By Mr. Winter: 

Q. What do you mean, just the same? 

A. Well, these rates cover truck owners. They 
are figured by the superintendent in charge and, 
naturally, he pays which is most advantageous to 
the job, to the company, so therefore the rate would 
be the same. We could pay this fellow and not 
deduct his wages and pay him 8 cents a yard mile. 

q). That was not the agreement? 

A. Well 

Q. Your agreement was 8 cents if he brought 
his truck and furnished the driver ? 

A. 9 cents. 

@. Wasn’t your agreement you were going to 
pay him 9 and furnish the driver? 9 cents a yard? 


116 Hugh H. Earlevs. 


(Testimony of Joseph H. Schestak.) 

A. If he did not have a driver, we furnished the 
driver. 

@. Jf he furnished the driver, then you paid 
him 9? A. That is right. 

@. Then you would deduct from the amount of 
the check the amount that you would give to the 


driver ? a hat is Gee. 
@. You carried the driver’s name on your pay- 
roll? [27] A. Correct. 


@. But you charged all Social Security taxes 
to the owner of the truck and all other expenses 
to the owner of the truck, didn’t you? 

A. Yes, sir. 

. Including the wages? 

A. That is right. 

(). Then all you did was to keep books for the 
truck owners, as far as the employee was con- 
cerned, isn’t that right? 

A. Well, this particular one, yes. 

(). That was the usual custom of contractors 
when they would make contracts with truck own- 
ers, wasn’t it? 

A. No, I wouldn’t say that. 

@. You would not say that? A. No. 

®. You don’t know that is the common practice ? 

A. No, I don’t. 

@. At least that is the way Babler Brothers han- 
dled it? 

A. That is the way we handle it, yes. 

Q. Everything was classed either on an hourly 
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basis or a per-mile basis or on a combination of 
the two? a. ‘Yese 

Q. Some of these hauls were long hauls, were 
they not, where they were hauling gravel from 
quarries ? 

A. Well, of course, | wasn’t on the job. I don’t 
know just [28] how long. 

Q. From your knowledge of the statements that 
you prepared, in other words, they were from one 
and a half to, say, nine or ten miles? A. Yes. 

@. Hauling gravel to the job, or crushed rock 
or whatever the material was they wanted to be 
hauled ? A. That is right. 

@. Babler did not have enough trucks or equip- 
ment of his own to do this work and complete the 
contract ? A. That is right. 

Q. Did you have lots of gravel hauled by rail? 

A. No, none. 

@. You usually used trucks for the hauling 
On IU 

A. Yes. Rock usually is furnished in stock piles 
by the state. All we did is considered on the high- 


way. 
@. You would haul it from the stock pile to the 
job? A. Yes, sir. 


@. I think you testified as to what jobs—I think 
you are probably more familiar with the jobs that 
were being done. You said generally you only had 
the airport in 1948, is that right, the Redmond Air- 
port? A. I think so. 
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Q. What? A. I think so. [29] 

Q. To refresh your memory, for the period No- 
vember, 1942, through 1944, you had the Redmond 
Airport? A. Yes. 

Q. ‘That was a construction job of an Army Air 
Base, wasn’t it? A. That ise: 

(). There were a lot of cinders to be hauled to 
the job? A. Yes. 

@. Those were hauled some five or six miles? 

A. Something lke that, yes. 

®. Most of that hauling was done on a load basis 
of $2.00 or $2.15 a load, if you recall? 

A. That is right. 

@. Then you also had the air base at Salem? 

A. Yes. 

q. That was during that period of time? 

A. That is mght. 

Q. The hauling of rock, was it? You had rock 
hauied by the truck owners? A. Yes. 

Q. From the quarry to the job site? 

A. Yes. 

Q. So much an hour or so much a mile yard? 

A. We paid those fellows by the hour, so much 
an hour, $2.40 an hour. 

For hauling that? [30] 

No deductions. 

That was for truck and driver ? 

That is right. 

You also had one job for Eldon. That was 
a small job? 


OFOPeé 
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A. That is right, a real small job; a subcontract. 
Q. That was from stock piles on the State high- 


way ? A. Yes. 
Q. The Ochoco-Veazie Creek job, that was a 
small job? A. Yes. 


Q. I think you told the investigating officer you 
didn’t remember what was hauled or where to or 
where from? 

A. At that time that Mr. Meuller was there I 
told him I just didn’t remember. 


@. Then you also had the rifle range job? 

mi Ws. 

@. That was hauling rock? 

ms ‘That is right. 

Q. From stock piles? A. Yes. 

Q. ‘Then you worked at Klamath Falls, Oregon ? 

A. Qh, yes. 

Q. That was performed under a subcontract 
with Morrison-Knudsen ? A. Correct. 

Q. Then you had these truck owners haul on 
that job? A  Wegy [31] 


@. That job went over into the next period? 

A. I think so. I think it went over into the 
next period. 

Q. Then you had the Garibaldi job in the next 
period, a State highway job. That was hauling 
rock and other roadbuilding material from stock 
piles to the job? A. Stock piles, yes. 

Q. Then you had the City of Newport, Oregon, 
job? A. That is right. 
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Q. That was resurfacing a street? 


A. Yes, sir. 
@. And the rock was hauled from a quarry and 
made available by the city? A. Yes, sir. 


Q. Then in the last period you had a resurfac- 
ing job for the Highway Department of the State 
of Washington ? 

A. Yes, the State of Washington. 

@. That was rock and roadbuilding material 
hauled from stock piles to the job site? 

A. Wes esi: 

Q. You also had a job at Clatskanie? 

A. Yes. 

@. That was trucking rock from stock piles to 
the job site? A. Yes. 

Q. Ten you had the Toppenish, Washington, 
city street job? A. City street. [382] 

Q. Toppenish, Washington ? ae Wiles 

Q. That was hauling crushed rock from a quarry 
or stock pile to the job? A. That is right. 

Q. Then the last one was Crater Lake. Was 
that a large job? That was a major job, wasn’t 1t? 

A. ‘That was a good-sized job; yes, sir. 

Q. <A lot of hauling on that job, wasn’t there? 

A. Quite a bit, yes. 

Q. That was resurfacing a State highway. How 
long a highway was it you were resurfacing, do 
you remember ? A. I don’t remember. 

Q. You were hauling crushed rock from the 
stock pile to the job site? A. Right. 
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Q. Substantially, those are the jobs, the con- 
struction jobs, which your company was engaged 
in during those years? ue Yes. 

@. As I understand, it was necessary to haul 
all this road-building material to the job site? 

A. Yes. 

@. From stock piles or quarries? A. Yes. 

@. For that purpose you contracted or made 
verbal agreements [33] with these owners to come 
there and furnish a truck and driver at so much 
per load basis or mile basis or a combination of 
both? A. Yes. 

Mr. Winter: I think that is all. 

(Witness excused. ) 


Mr. Dutfy: I would like to offer in evidence, if 
the Court please, photostatic copies of claims filed 
by these various plaintiffs for refunds of the trans- 
portation taxes. Mr. Winter has prepared these 
photostatic copies and I assume there is no ob- 
jection. 

Mr. Winter: Objected to on the ground of be- 
ing incompetent, irrelevant and immaterial. I call 
attention to Page 3 of the stipulation where it is 
admitted claims for refunds were filed and that they 
were denied. ‘The contentions of the parties with 
respect to the claims are set forth, and these add 
nothing to this case whatever. 

The Court: They are admitted. 

(Photostatic copies of claims for refunds, 
filed with the Collector, were thereupon re- 
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ceived in evidence and marked Plaintiff’s Ex- 
hibits 2, 3 and 4, respectively.) 


The Court: Proceed. [34] 


PERRY O. DeLAT 


was thereupon produced as a witness on behalf of 
Defendant, out of order, and, being first duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Winter: 

Q. Would you state your name? 

A. Perry O. DeLat. 

@. What is your business or occupation ? 

A. Supervisor of motor permits for the Public 
Utilities Commission of Oregon. © 

@. You were subpoenaed to be here and bring 
with you the records of the State of Oregon cov- 
ering permits issued to truck owners holding motor 
transportation permits? A. Yes, sir. 

Q. I will ask you what your records show with 
respect to the permits which had been issued dur- 
ing any part of this period to EK. W. Albano. 

Mr. Duffy: I object to the testimony regarding 
what these drivers might have stated in making ap- 
plications for permits with the Public Utilities Com- 
missioner on the ground that they are hearsay, and 
these drivers are here in court and ean testify as 
to their status. 

The Court: Admitted, subject to the objection. 
Can’t you stipulate on all of this? 
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Mr. Winter: If Counsel will stipulate, yes. We 
are prepared [35] to show that these truck owners 
working for the plaintiffs, hauling for these plain- 
tiffs in these cases, have made application and have 
been granted motor vehicle permits, licensed as car- 
riers for hire. 

Mr. Duffy: I have never examined the records. 
If Counsel states that is what the record shows, 1 
will stipulate that they have made application. 

The Court: And, if Mr. DeLat were examined, 
he would so testify from the official records? 

Mr. Duffy: I understand he would testify these 
various truck drivers applied for and received 
PUC permits. 

Q. (By Mr. Winter): What license would 
they have? 

A. They would have, prior to January 1, 1948, 
carrier permits provided by law that authorized 
carrier operation, including the transportation of 
logs, poles, piling, lumber, wood, the operation of 
dump trucks in connection with highway or build- 
ing construction, and the operation of trucks of 
any description in transporting ores or concentrates 
from mines, pits or quarries, either for hire or for 
themselves. 

Q. If the trucks in question were leased or 
rented to the plaintiff corporation, would it be nee- 
essary for them to have a license with your de- 
partment similar to the licenses issued to the truck 
owners ? 
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A. A permit can only be issued to the actual op- 
erator of the motor vehicle. If they are under 
lease, then the lessee is [36] required to hold the 
permits. 

Q. Did the plaintiff during any of this period 
have such a permit with the State of Oregon? 

A. They have had permits—I don’t know. I 
couldn’t state the exact status. They have held per- 
mits, yes, and may at the present time. 

«. In connection with these trucks? 

A. No. 

Q. Covering trucks which they own, is that 
right? 

A. That they own or lease—that they operate. 

The Court: The emphasis is on operating rather 
than ownership ? 

aA ‘Lharismachie 

Mr. Winter: I didn’t hear the Court’s question. 

The Court: The emphasis is on operation rather 
than ownership ? 

A. That is right. If they are not owned, they 
file a lease; the lessee files a lease and then he be- 
comes the operator and holds the permit under Ore- 
gon law. 

@. (By Mr. Winter): All of the trucks owned 
by these individuals were registered or licensed in 
their names, and not in the plaintiff’s? 

A. That is right. 

Q. The plaintiff, on any truck that is owned or 
operated, was required to take out a permit? [37] 

Ao iat ismircht. 
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@. Was it the same license as was issued to these 
individuals ? 

A. It could be, or it could be a private carrier’s 
license which authorized transportation of their own 
property whether by dump truck or otherwise. 

Mr. Winter: You do not contend plaintiffs took 
out any licenses on these trucks owned by these in- 
dividuals, do you, Mr. Duffy? 

@. Is it necessary to furnish evidence of insur- 
ance, public liability ? 2S ae SS Se 

Q. Did all of these drivers or truck owners carry 
such insurance ? 

A. They did, as long as their license was in 
effect. 

@. And they furnished such information to your 
department? A. It is on file; yes, sir. 

Mr. Winter: I think that is all. 


Cross-Examination 

by Mr. Duffy: 

@. What is the amount of that insurance they 
are required to carry under this particular plate? 

A. ‘Transportation of property requires $5,000- 
$10,000 property damage limits and—public habil- 
ity limits, and $5,000 property damage. 

Q. Is the arrangement the same as with others 
in this area, such as logging operations? [38] 

A. ‘The same form and same practice, yes. 

@. In other words, log haulers, hauling at so 
much a thousand for somebody, are required to 
have these same plates? 
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A. That is right. 
Mr. Duffy: That is alll: 
(Witness excused.) [39] 


J. N. CONLEY 


was thereupon produced as a witness on behalf of 
Plaintiffs and, being first duly sworn, was examined 
and testified as follows: 


Direct Examination 


By Mr. Dufty: 

Q. You are J. N. Conley? A. Yes. 

Q. You are one of the plaintiffs in Causes No. 
4133, 41384 and 4135? A. Yes. 


(). In the first case, doing business as Babler 
and Conley and, in the second case, doing business 


as Babler Brothers? A. Yes, sir. 

@. You are no longer connected with the com- 
pany ? A. No. 

@). You are not? A. No. 


@. What were your duties during this period 
from December 1, 1942, to April 1, 1945? 

A. Well, I was a partner and owner and super- 
intendent. 

@. You were superintendent; that is, out on the 
job? A. Yes. 

Q. On what jobs were you superintendent? Just 
state generally. 

A. Well, at the Redmond Air Base and others, 
mostly in Central Oregon. [40] 
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Q@. When you say you were general superin- 
tendent, that means you were the one in charge of 
the whole operation ? A. Yes. 

Q@. Would you tell the Court the manner in 
which these truck owners and drivers were brought 
onto the job? 

A. Well, generally they would come to the job 
seeking work and declaring that they had trucks 
for rent, and they would put their names on a list 
and at such time as we needed trucks we would con- 
tact them and hire them. 

Q. What type of trucks were used on these 
projects ? A. Mostly dump trucks. 

Q. What materials were being hauled? 

A. Well, there was gravel and cinders and pow- 
der and explosives of all kinds and 

Q. Mostly bulk construction material ? 

A. Yes. 

Q. Supposing you had a truck owner who owned 
more than one truck, how would the drivers for 
the other trucks be employed? 

A. Well, frequently during the war the owners 
would come short of drivers and frequently they 
did not have anyone in mind to transport the trucks 
to the job, so we would help them to choose from 
our crew and send men out to drive their trucks. 

Q. Did you have a union contract at that time? 

me Yes. 

Q. Did you employ all men through the union? 
A. Yes, as long as they could supply them. We 
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also maintained a list of drivers at our job office 
and when and if we needed them we would call 
them. 

Q. This list has been developed from men who 
had applied to you for work? 

A. That is correct. 

Q. What are your exact duties, Mr. Conley, or 
what were they? Did you have any immediate 
supervision or methods to be employed there? 

A. Yes. | 

Q. Supposing the drivers, either owners or 
others, should prove unsatisfactory. Do you have 
the right to fire them? 

A. Oh, yes, and we frequently did. 

Q. Did you supervise the method in which they 
did the work? A. Yes. 

Q. Just what type work was it? Just state 
briefly the nature of the hauling. 

A. Well, the majority was dump truck work, 
transporting dirt, rock, cinders and anything re- 
quired in the construction of the air base. 

Q. Did they haul from a shovel or from a 
quarry ? 

A. Well, from bunkers and shovels; bunkers and 
shovels. 

(). Where did they take the materials? 

A. To the Air Base. Frequently we had rock 
excavations, local excavations. They would work 
under shovels, and haul from the [42] shovel to the 
fill. 
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Q. Some of these trucks were working right on 
the Air Base? A. Yes. 

@. They were all maintained and employed in 
the same way? 

Mr. Winter: That is leading. 

A. Yes. 

Q. (By Mr. Duffy): Were the trucks required 
to report for work at the same time as the other 
employees? A. Yes. 

@. Did the truckers haul for you exclusively 
during these periods of time? 

Mr. Winter: If he knows. 

A. I don’t understand. 

Q@. (By Mr. Duffy): If you know, during this 
period of time they were working for you did they 
have to work for vou alone or could they haul for 
other people and keep their job with you? 

A. No; they were expected to be on the job if 
they were in our employ. 

Q. In controlling the trucks did you have some- 
one in immediate supervision at the shovel or at 
the bunker? A. Yes. 

@. To tell them where to spot their trucks? 

A. Yes. 

Q. What other directions were given to the truck 
drivers by [43] either you or other representatives 
of the company as to the method in which they 
should perform the job? 

A. Well, they were told to be at a certain place 
at a certain time in the morning, and they were 
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directed to which shovel to be loaded at. Of course, 
they were directed which roads to take as they came 
on the Air Base. They were directed to the dump 
and the time of their arrival was recorded. 

@. Who kept the time? 

A. Roy Shurte. 

Q. If one of the trucks broke down, would the 
tompany render any assistance? 

A. Well, generally the basis of hiring the truck 
would determine whether or not they did. If there 
was anything in the way of emergency assistance 
required, it would be rendered them. Your trucks 
are generally rented on a basis of bare or with 
drivers, or any way to form some basis of arriving 
at the pay, and we used several methods. 

(. Were drivers who were the owners of trucks 
paid overtime if they worked more than eight hours 
a day, more than forty hours a week, I should say? 

A. Yes. 

Q. They were paid overtime? A. Yes. 

Q. How many hours a week did they work? 

A. Well, they worked ten hours a day and seven 
days, although [44] at various times they worked 
different shifts. 

Q. In the event that any driver, whether he was 
the owner or a non-owner, performed his work un- 
satisfactorily in any way, did you have the right to 
tell him ‘‘You are through’’? A. Yes. 

Mr. Duffy: That is all. 
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Cross-Examination 
By. Mr. Winter: 

Q. When you fired a truck owner, did you have 
the right to keep his truck, or did you hire him and 
the truck both? 

That is generally the way. 

Did you have the right to keep his truck? 
Well 
If you fired him? 

I felt that we did, yes. 

You had the right to keep his truck? 

Well, yes, I thought that we had. 

Did you ever fire anybody and keep his truck? 
Well, I fired several owner that left their 
trucks there. 

Q. They did leave their trucks, but they could 
have taken them away if they had wanted to? 

A. That question was never brought up. 

Q. Lots of truck owners fired their own drivers, 
didn’t they? 

A. Well, they expressed dissatisfaction. 

Q. I say, they did, didn’t they? [45] 

A. I don’t remember that they did. 

@. You don’t remember any truck owner ever 


rPOPOPOPOD 


firing one of the drivers that he brought there? 

A. Well, as I say, they expressed dissatisfaction 
and [ think probably we just paid them off. After 
all, we needed the trucks. 

Q. Well, he had an agreement to drive a truck 
at so much per vard mile, didn’t he? &. Wb. 
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Q. Or so much per hour? A. Yes. 
Q. Didn’t you have any agreement on the job 
at so much per yard mile? AS No vsine 


The owners were all on an hourly basis? 
No, there was some by the trip. 
By the trip? iN SNES. 
How long a trip was that? 
Well, roughly, five miles, variably. 
What? A. Variably. 
Yes. 
There were several hauls, some of them four 
and a half to six miles. 

Q. Four and a half to six miles? [46] 

A. Yes. 

(). The price per trip depended upon the length 
of the trip? A. That is right. 

@. If it was a short trip, of course you paid less 
per trip than if it was a long trip? 

A. That is correct. 

@. A good many of the truck owners had more 
than one truck? A. Yes. 

Q. They had been hauling on other jobs before 
they came to work for you? 

A. I believe they had. 

Q. They all had licenses as common carries, 
didn’t they, or for hire? A. Not all. 

@. Did any of them operate under your license? 

A. Well, only these trucks that went out on_the 
highway were required to have Public Utilities per- 
mits. 


POODPoS eo 
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Q. All of the trucks which you contracted for 
with the truck owner had licenses, didn’t they? 


No. 
What? A. No. 
Name one that did not. A. Adams. 


Who? [47] 
A fellow by the name of Adams. 
How many trucks did he have? 
I believe he had one. 
Where did he work? 
He worked on the Air Base. 
Did he leave the Air Base? A. No. 
Were there any trucks that worked for you, 
Priside of Mr. Adams, that did not have a license? 
A. ‘That is pretty difficult to say. 
Q@. You should be able to name more than one, 
shouldn’t vou? A. No. 
@. Name one more. 
A. Myself. I had one. 
Q. You had one truck? A. Yes. 
Q. Did you work for the company as an em- 
ployee or were you a partner? 
A. I just put my truck to work and allowed my- 
self rent. 
Q@. You allowed yourself rent? ae “aes: 
Q. That was not part of the partnership assets? 
A. No. They were part of the J. N. and M. J. 
Conley equipment. 
Q. When it was necessary to get drivers, you 
contacted the union and saw if they had any drivers? 
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A. My usual method was to report it to my job 
office, and then they started in with the union and 
hunted until they found a driver. 

Q. I think you said in case one of these truck 
owners A. Pardon. 

Q. If they had an emergency or any truck was 
in the way and you had to get busy you helped out 
with company equipment, is that right? 

A. Yes. 

@. In case there was no emergency, and a truck 
wasn’t in the way, and you had plenty of trucks, 
you did not bother with it then? 

A. Well, it would depend on how the man was 
working, how the equipment was hired. 

Q. If it was hired at so much an hour, so you 
were not paying anything out, you did not have to 


go out and fix it? 

A. Some are at so much an hour, less reasonable 
wear and tear, and some are at so much an hour 
including reasonable wear and tear; others were 
hired at so much an hour, including everything, 
fully operating. 

Q. “Fully operating,’’ that means furnishing a 
driver ? 

A. That means furnishing a driver’s wages, yes. 

@. And furnishing the driver, too. How many 
of these owners furnished their own drivers? Many 
of them furnished their own drivers, didn’t they? 

A. That is correct. 

Q. Drivers who had been with them for years? 
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A. I wouldn’t know that. I imagine they could 
have been. 

Q. Some of these truck owners had lots of 
trucks and they were going from contract to con- 
tract ? A. Yes. 

Q. They would bring all of their equipment? 

A. Yes. 

Q@. All of their trucks and drivers, who stayed 
with them during this job—A good many of them 
did, didn’t they? A. Yes. 

Q@. You say it was very difficult to get men to 
drive trucks at that time. The truck owners were 
having just as much difficulty in getting men as you 
were, weren’t they? A. Yes. 

Q. Other contractors were having a great deal 
of difficulty in getting men? 

A. I believe so. 

Q. It was to your advantage to get men to drive 
these trucks that these truck owners furnished ? 

A. No, the purpose in hiring a truck if we had 


no driver 
Q. You did all you could to see that a driver was 
available, then ? A. That is right. 


Q. It did not make any difference whether vou 
went out and [50] secured them or whether the 
truck owner went out and secured them, as long 
as they were secured ? 

A. A man that was secured had to be capable 
of driving a truck and have a driver’s license. 

Q. A truck owner had the right to say what 
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driver drove his truck. If he was not satisfied, he 
could say to take him off of it, couldn’t he? 

They did not complain. 

And they did do that, didn’t they? 

Well, they did not complain 
What? 

Not without my approval, they didn’t. 

But you have never left a driver on an 
owner’s truck when he did not want the driver, 


OpOopop 


have you? 

A. I don’t recall if that case arose. 

Q. In other words. whenever the owner of a 
truck did not want a driver, and he complained to 
you about it, he was removed, wasn’t he? 

A. Not always. 

@. Well, he was in most cases; let us put it that 
way. 

A. Well, I don’t remember a single case where— 
the thing was generally settled before it got to me. 

Q. Always settled before it got to you? 

A. In a ease like that they frequently got in 
quarrels and had trouble on the road and the driver 
would walk off and leave the [51] truck and the 
owner would come and say, ‘‘ Do you have a driver ?”’ 

(). You were all the time looking for drivers for 
these trucks to see that the equipment moved, 
weren’t you? 

A. Well, we had about fifteen trucks, I believe, 
of our own. 

). About fifteen trucks of your own? 
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A. Yes. 
Q. Those were licensed with the state, weren’t 
they? A. Most of them. 


Q. All those that went off your own particular 
property were licensed with the state as private 
carriers ? 

A. Those that went out onto the public high- 
way, yes. 

@. And you paid insurance on those trucks? 

A. Yes. 

Q. None of the owners or drivers could suggest 
that you fire any of your own men, could they? 

A. I beg your pardon. 

Q. None of these truck owners or drivers could 
suggest that you fire any of your own truck drivers? 

A. They would have no point in doing that. 

Q. They did not even try to, did they ? 

A. Actually, they did, yes. Some drivers you 
hire would be not very good, not good suitable peo- 
ple, not good drivers, liable to have accidents, and 
for the common good it would be suggested that 
they be removed, whether from our truck or that 
man’s truck or whoever it was. [52] 

QM. They wanted to protect their own skins, 
didn’t they ? A. Well, probably. 

Mr. Winter: That is all. 

Redirect Examination 
By Mr. Duffy: 


Q. Were these owners paid on the payroll ? 
A. Yes. 
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@. They were paid the same time as the others? 

Mr. Winter: We think the records are the best 
evidence of how or what they were paid. He is 
not the bookkeeper. He does not know what they 
were paid. 

Q. (By Mr. Duffy): TI am asking if you know 
whether the truck owners were paid at the same 
time and in the same manner as the other employees 
on the job? 

A. Isigned every check on the job. 

Mr. Duffy: That is all. 


Recross-Examination 

By Mr. Winter: 

Q. You signed two checks, the same as Exhibit 
No. 1 shows? A. No, just the payroll. 

@. How would they get the balance of what they 
had coming on an hourly basis for their trucks? 

A. The general office. 

@. What? A. From the general office. 

Mr. Winter: That is all. 


Redirect Examination 
By Mr. Duffy: 
@. They were paid on the job for their labor 
and were paid from the Portland office for rentals? 
A. Correct. 
Mr. Duffy: That is all. 
(Witness excused.) [54] 
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was thereupon produced as a witness on behalf of 
Plaintiffs and, being first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 
iy Mr. Duffy: 

Q@. You are a plaintiff in all three of these suits, 
covering these three periods? A. Yes, sir. 

@. You were a partner in the company at all 
times ? A. Yes. 

Q. What was your position in the company, your 
duties? 

A. Bidding on the work and discussing our poli- 
cies with Mr. Conley. I was on the job a part of the 
time and some of the jobs I supervised myself. 

Q. Your job was supervising some of these proj- 
ects? A. Yes. 

@. Which of these jobs required your supervi- 
sion ? 

A. Well, the Salem Air Base was one of them, 
and I think there was one down on the Coast, and 
I spent some time on the Air Base at Redmond. 

Q. You have heard the testimony of Mr. Conley. 
Will you state whether or not the method of opera- 
tion on the jobs which you supervised was basically 
the same as that as to which Mr. Conlev has testi- 
fied ? A. Well, they were very similar, yes. 

Mr. Duffy: That is all. 

Mr. Winter: No questions. 

(Witness excused.) 


140 Hugh H. Earlevs. 
ROY SHUR FE 


was thereupon produced as a witness on behalf of 
Plaintiffs and, being first duly sworn, was examined 
and testified as follows: 


Direct Examination 

By Mr. Duffy: 

Q. Your name is Roy Shurte. Am I pronounc- 
ing that correctly? 

A. Yes, sir; that is right. 

Q. What was your job during the period from 
December 1, 1942, to December 31, 1945? 

A. I was field timekeeper for Babler Brothers 
and J. N. Conley and M. J. Conley. 

@. Kield timekeeper? 

A. That is right, in the field office. 

Q. On all of these projects? 

A. Not all of them, no. I was at the Redmond 
Air Base and Klamath Falls. 

@. Would you say you were on the larger 
projects ? 

A. The larger projects quite a ways from Port- 
land, yes. 

Q. Just what were your duties as timekeeper? 

A. Keeping time, making the payroll and time 
records before they were sent to Portland. [56] 

. How did vou make up these time records? 

Mr. Winter: We do not deny that they kept the 
time of these trucks or that they kept these records. 

Q. (By Mr. Duffy): How were the men paid, 
Mr. Shurte? 
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Mr. Winter: We think the books are the best rec- 
ords, the best evidence as to how they were paid. 
The statement shows how they were paid, the rep- 
resentative statement. 

@. (By Mr. Duffy): Let me ask you this, Mr. 
Shurte: In paying the wages of the truck owners— 

Mr. Winter: We object to using the word 
‘“wages.’’ That is one of the issues to be determined, 
whether or not it 1s compensation for services or 
whether or not it is a payment under a contract for 
hauling. That is one of the issues here. 

Q. (By Mr. Duffy): In connection with the 
payment of compensation for the services of these 
men who were driving trucks, were Social Security 
deductions, unemployment deductions and other de- 
ductions made as withholding payments, made from 
their compensation ? mee 6 Thatas ight, 

Q. How were men selected to drive these trucks? 

A. lLIusually had quite a list, had a regular card 
file in the office, and they would come in and want 
a driver and I would eall one of them. 

Q. How did you compile that? 

A. As they would come and apply to me, or 
maybe the union [57] representative would come 
down from Bend and leave a list of names that he 
would have available. 

Q. Would you give us a typical example of your 
manner of operation? Suppose the information was 
conveyed to you that there was a truck without a 
driver 
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A. The first thing I would do would be to con- 
tact the superintendent if possible; if not, I would 
usually find a driver and send him right out to the 
truck. 

@. Where would you find this driver? 

A. From that list that I had compiled. 

@. Did you have to clear them through the 
union ? 

A. Not necessarily; in some instances we did, 
when they had a representative right there, close by, 
but their office was in Bend. Of course, lots of our 
drivers came from Bend. That was about sixteen 
miles away. 

@. Was the union able to furnish enough 
drivers ? A. Not at all times, no. 

Q. They permitted you then to hire other men 
when their lists were exhausted ? 

A. That is right. 

Q. Did you have anything to do with hiring or 
firing these men? A. Not personally, no. 

(. When were the men required to report for 
work in the morning ? 

A. There were some jobs that started at 6:00 
o’clock, some that [58] started at 7:00 and some that 
started at 8:00. It depends on where we were work- 
ing. At one time we was working around the clock. 

q. Were truck drivers required to report for 
work the same as all the other employees? 

A. That is right. 
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Q. What was the method you followed in ter- 
minating your relationship with these truck drivers? 

A. Well, how do you mean? 

Q. Suppose a superintendent on the job dis- 
missed a truck driver for any reason; what was 
your bookkeeping practice? 

A. I would make out his payroll check at the 
mre. 

Q. Your duty, then, consisted of compiling the 
payrolls and paying the men? 

A. That is right. 

Q@. The truck rentals were not paid by you, is 
that correct ? 

A. I compiled the truck rental all right on these 
eheck sheets; I would always double-check the 
sheets that came in from both ends of the job. 

@. Where did you send those sheets? 

A. Most of these sheets were filed in the Port- 
land office. J reduced it down to.a form and then 
mailed the form to Portland. 

@. And Portland would send to the truck owner 
the amount of the truck rental? 

A. That is right, less deductions. [59] 

me, Wuiiy: ‘That is all. 


Cross-Hxamination 
By Mr. Winter: 
Q. When vou say ‘‘truck rental,’’? the Portland 
office would send them the balance of the amount 
due, which was agreed upon, whether the contract 
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was on a yard-mile basis or on an hourly basis, is 
that right? 

A. Would send them the balance that was due 
after deductions. 

Q. After they deducted Social Security taxes 
‘of drivers of trucks? A. That is right. 

Q. ‘The same as Exhibit A attached to the stipu- 
lation, is that right? 

A. I don’t know anything about Exhibit A. The 
deal was we would rent trucks. 

@. I beg your pardon? 

A. We would rent trucks—would go out and get 
trucks from anybody we could. 

Q. When a truck owner did not have a driver 
for his truck, would he come to you for a driver? 

A. Oftentimes, yes. 

Q. Then you would get a driver for the truck 
owner ? A. Yes. 


Q. For his truck? A. Yes. [60] 
@. They always accepted those driver that you 
sot? 


A. I don’t know of any instance where they 
turned them down. I knew most of the drivers 
around the country, who they had driven for and 
SO on. 

«. You knew most of them? A. ledadk 

@. What did vou tell them, that John Jones, 
truck owner, needed a truck driver? 

A. Ejther that or John Jones would be waiting 
for a driver and I would turn him right over to 
him. 
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Q. Then the owner of the truck would talk to 
him ? 

A. Not necessarily. I would show him the truck 
and turn him loose. 

@. The owner would just show him the truck 
and turn him loose? Did any owners come and com- 
plain to you about drivers that were not satisfac- 
tory ? A. I don’t know that they did. 

Q. What? me §6edon't farow-. 

. Was there ever any wreck or anything? 

A. Yes, there were wrecks. 

Q@. And some truck drivers would be fired? 

A. I don’t know that that had anything to do 
with it. 

@. The owners always reserved the right to say 
who was going to drive a truck, if they wanted to? 

A. Well, I imagine they would, as long as they 
owned the truck. 

Q. They could take a truck off the job any time 
they wanted to? 

A. I don’t know as they did. 

Q. They could have? 

A. I didn’t authorize such things myself. 

Q. Some of them came and worked a dav or two 
and then left there? 

A. ‘That happens on all jobs. 

Q. They came and stayed as long as they wanted 
to and then they left? 

A. No, not necessarily. 

@. Some of them only worked a day or two and 
then left? A. True. 
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Q. Some worked longer terms? 

A. Maybe we didn’t need them any longer than 
a day or two. 

Q. Either they did not want to stay or you did 
not want them, either one or the other. 

A. Well, there was usually a little dissatisfac- 
tion someplace. 

Q. So they pulled off the truck and left, is that 
right? A. I guess it is. 

@. And they would take the drivers with them, 
if they wanted to? 

A. That did not always happen. [62] 

Mr. Winter: That did not always happen, but 
it did happen. That is all. 


Redirect Examination 
By Mr. Duffy: 
@. You could put one of these drivers on a truck 
without consulting the owner? 
A. We did, yes. 


Recross- Examination 

By Mr. Winter: 

Q. When did you put a driver on a truck with- 
out, consulting the owner? Was he away? 

A. He might have been 500 miles away. We 
had his trucks. We had them hired. 

@. You did not consult him then? 

A. No, there was no way we could. 

Q. You had authority to do it, to put a driver 
on his truck? 

A. We had authority to do that. 
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Q. That was your agreement with him? 

A. That was our agreement. 

Q. But if he came back and found a driver that 
was not satisfactory, he always had the right to 
come in and take him off? 

A. He could come in and make a suggestion, yes. 

Mr. Winter: And take him off. That is all. 

(Witness excused.) 


(Recess. ) 
Plaintiffs Rest. [63] 


Defendants’ T'estimony 


L. M. CASE 


was thereupon produced as a witness on behalf of 
Defendant and, being first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 

By Mr. Winter: 
Your name is L. M. Case? 
Yes. 
Where do you reside? 
At No. 216 North 23 Street, Salem, Oregon. 
What is your business or occupation ? 
I am a truck operator. 
By truck operator do you mean you hold a 
license as a carrier for hire? Be (Yies: 

Q. How long have you been operating as a ear- 
rier for hire? A. Since 1921. 


OrOrOPO 
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Q. Since 1921? A. Yes. 

Q. Have you ever entered into any agreement 
to operate your trucks for the plaintiffs in this 
action, these suits, during any part of the period 
involved ? 

Yes, I worked for them. 

When was that? 

I think it was in 1948. [64] 

On what job was that? 

The Salem Airport. 

On the Salem Airport? Were you hired as 


OPoro > 


a truck driver or were you hired with your truck ? 

A. I was hired with my truck. 

@. In other words, I take 1t you were hired as 
a unit? A. Yes. 

Q. Did you understand you could be fired and 
that they could have kept your truck? 

A. No, I didn’t understand that. 

@. What was your agreement? Just state it to 
the Court. 

A. I went to work for them for so much an 
hour for myself and truck, as a unit. 

@. Asa unit? A. Yes. 

Q. Were vou at liberty to leave at any time? 

A. Yes, I felt I was. 

Q. Was it your understanding you could have 
been fired and another driver could have been put 
on your truck ? A. Pardon? 

@. Did you understand vou could have been 
fired and another driver could have been put on 
your truck? 


J.N. Conley et al. 149 


(Testimony of Jack Becker.) 
(Testimony of L. M. Case.) 

A. No, wasn’t no agreement to that effect. 

Q. Have you entered into agreements as a car- 
rier for hire with other companies during the past 
years? [65] A. Yes. 

Q. I take it now you have some agreement with 
the County ? 

A. Just an oral agreement. 

Q. For you and your truck as a unit? 

ma.) Yee. 

Mr. Winter: I think that is all. 


Cross-Examination 
By Mr. Duffy: 

Q. Mr. Case, were you required to belong to the . 
union when you worked for the plaintiffs? 

Mr. Winter: We will object to that. 

A. I don’t remember whether I belonged to the 
union at that time or not. I have belonged to the 
union. 

@. (By Mr. Duffy): Do you have a Social Se- 
eurity number ? A. Yes. 

Q. On these jobs with the plaintiffs were 
amounts deducted from your compensation as 
Social Security ? 

A. Yes. They deducted that. 

Q. Could the plaintiffs at any time fire you off 
the job if they did not like the way you were 
driving the truck? 

A. Well, I imagine they could fire me and the 
truck. 
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Q. On the job itself, did some representative 
from the plaintiff direct you how to do your job? 

ie Wess 

Q@. Have you ever registered with the Collector 
of Internal Revenue as a person engaged in trans- 
portation of property for hire? 

A, Pardon. I didi] qumte cet that. 

@. Have you ever registered with the Collector 
of Internal Revenue here as a person engaged in 
transportation of property for hire? 

Mr. Winter: I don’t know why it is material. 
I think that would be something that we might 
talk about, but I don’t see how that is material 
here now. As a matter of fact, we receive requests 
’ for returns every month and a few file them. 

Mr. Duffy: The basis for my question is sub- 
section (e) of Section 3475 of this same Act which 
imposes a transportation tax, and then it provides 
the criminal penalty. If the Government is attempt- 
ing to show by their registration with the Public 
Utilities Commission of Oregon that these men felt 
they were engaged in transportation of property 
for hire, I make the equal point that by not regis- 
tering with the Collector they negate that same 
proposition. 

Mr. Winter: We will stipulate that we receive 
requests for returns every month and that returns 
have been made where the Collector has collected 
on transportation of property. Those are truckers 
just the same as these, if you want us to admit 
labret. 
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Mr. Duffy: I don’t want you to admit that. 
I think you get my point. What I want this witness 
to answer, as a typical [67] truck owner-operator, 
is whether he is registered with the Collector as one 
engaged in transporting property for hire. 

The Court: He may answer. 

A. Yes, I am registered. 

Q. (By Mr. Duffy): You have registered ? 

A. Yes. 

Q. When did you make this registration? 

A. Well, I think it was soon after I went 
there. 

@. Did you register for this particular job? 

A. I didn’t receive any tax paper on the job 
so I didn’t return any. 

Q. Did you make any demand upon plaintiffs 
for transportation tax? a No; I didn’t. 

Q. Did you file any return with the Collector 
or report to him? 

Mr. Winter: I submit he has answered. He said 
he did not collect any transportation tax. 

Mr. Duffy: He is required to report to the 
Collector. 

The Court: Ask your question again. 

Q. (By Mr. Duffy): Did you make any de- 
mand upon the plaintiffs for the transportation 
tax? me Iwo, F didn’t. 

Q. Did you report that fact, or the fact that 
you were not paid a transportation tax, to the 
Collector 2 A. No, I didn’t. [68] 
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Q. What were the terms of your arrangement 
with the plaintiffs on this Salem Air Base? 

A. I hired out myself and truck at so much 
an hour. 

Q. Was there any amount deducted from the 
amount paid to you for what we have termed pay- 
roll insurance? 

A. Well, I don’t remember just what was de- 
ducted. I didn’t keep any records. It has been 
quite a while back. 

Q. As far as you can recall, the only item de- 
ducted was your wage or that of another driver, 
driving one of your trucks? 

A. I only had one truck. 

Q. The company then paid Social Security taxes 
on you? A. Yes. 

Mr. Duffy: That is all. 


Redirect Examination 
By Mr. Winter: 

(. Have you reported any transportation tax 
where you have hired out as truck and driver to 
other companies ? A. Yes, I have. 

Q. Did those companies always keep your tax 
and keep you on the payroll as an employee? 

A. Some of them do and some don’t. 

Q. Some don’t? A. Yes. 

@. Is it not a fact you receive every month 
forms of returns as to the transportation tax from 
the Internal Revenue Department? [69] 

A. Yes, I do. 
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Q. Have you collected any transportation 
taxes—If you collect any transportation taxes, then 
you report it and pay it? A. Yes) I dad. 

Mr. Winters: That is all. 


Recross-Examination 
By Mr. Duffy: 
@. Did you file any reports while working for 
these plaintiffs? m~. No. EB cdidiet: 
fir. Ditty: That is all. 
(Witness excused.) [70] 


EK. W. ALBANO 


was thereupon produced as a witness on behalf of 
Defendant and, being first duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 
By Mr. Winter: 
Your name is E. W. Albano? 
Yes. 
Edward W. Albano? A Wes. 
Where do you reside? 
7031 Southeast 41st. 
In Portland, Oregon? 
Portland, Oregon. 


OPporoope 


You have a license to operate as a carrier 
for hire under the laws of the State of Oregon? 
Common carrier on No. 4 PUC permit. 
How many trucks do you have? 

At present I have eight gravel trucks. 

Q@. Did you have any doing any hauline—Did 


= 
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you ever do any hauling for Babler Brothers during 
the period here involved ? 

A. Yes, I had two trucks working for them on 
the Gresham job and two trucks working for them 
on the Fort Klamath job. 

Q. Who were driving those trucks? 

A. Well, I believe one of the drivers was a 
fellow named Holms and another, my brother. [71] 

Q. Did Mr. Holms work for you some time? 
How long did Mr. Holms work for you? 

A. Quite some time. 

@. How long would you say? 

A. Oh, at that period, three years; that is, three 
seasons. 

@. He had been driving a truck for you on 
other jobs besides the Babler ee 


A. Right. 

@. I think you operated a fleet of eight trucks? 

ie Yes. 

(. Who drove the other truck? Were there two 
trucks ? A. Well, I don’t remember. 


Q. it was your brother, wasn’t it? 

A. My brother did drive one and a fellow by the 
name of Holms drove another one. 

Q. Were the other six trucks working on other 
jobs at the time? 

A. Yes, they were working on other jobs. 

Q. What was the occasion for your agreement 
with Babler Brothers when you put two trucks to 
work down there? 
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A. Well, I personally had no agreement. The 
drivers went out and solicited the jobs. 

Q. They went out and solicited the jobs? 

A. That is right. 

Q. What did you receive for the use of your 
truck and driver [72] on these jobs? 

A. Well, sir, what the actual pay was I don’t 
know, but I received a check for the driver’s wages 
and the gas and oil were deducted. 

Q. Who carried the public liability and prop- 
erty damage insurance on your trucks? 

A. I carry my own fleet insurance. 

Q. Who pays for the upkeep, maintenance, and 
repair, and gas and oil? 

A, "That is my 

Q. What was the basis for the amount you re- 
ceived for the use of these trucks and drivers? 

A. I don’t remember. 

Q. You don’t remember? A. No. 

Q. Well, do you recall whether or not the wages 
and Social Security taxes on the wages of the 
drivers were deducted from the amount that was 
paid to you? 

A. I remember the driver’s wages and gas and 
oil was deducted. 

Q. What about the Social Security and unem- 
ployment tax? Was that deducted from your over- 
all pay? A. That I can’t remember. 

Q@. Could Bablers have taken your drivers and 
put them on other trucks? 
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A. Well, that I don’t know. I can’t answer that 
question for [73] this reason: At the time these 
trucks worked it was a short job and I would have 
no occasion whatsoever 

Q. Could you replace the drivers on these trucks 
at any time you wanted to? 

A. Well, yes, I could have, if there had been 
occasion for it. 

Q. You did replace them whenever you wanted 
to? A. Not on a particular job. 

Q. On any job which you were on? 

A. Yes. 

Mr. Winter: I think that is all. 


Cross-Hxamination 


By Mr. Dufty: 
Q. Did you drive a truck yourself? 
A. No, sir. 


@. You were not on any of these jobs personally 
with your trucks or that your trucks were on with 
the plaintiffs here, Babler Brothers? 


A. No. 
Q. And you do not know anything about the 
operation of them? A. No. 


Mr. Duffy: That is all. 
(Witness excused.) [74] 
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was thereupon produced as a witness on behalf of 
Defendant and, being first duly sworn, was exam- 
ined and testified as follows: 


Direct Examination 
By Mr. Winter: 


Q. Your name is Jack Becker? A. Yes. 
Q. You are also known as Jacob Becker. What 
is your correct name, Jacob? A. Yes. 


Q. Where do you live, Mr. Becker? 

A. 1706 Northeast Going, Portland, Oregon. 

Q. How many trucks do you own? 

A. At present just one. 

Q. During the period December, 1943, through 
1945, did you own two trucks? 

Ae Phatas rien. 

Q. Who drove those trucks? Walt Perry? 

A. Yes. 

Mr. Duffy: Let the witness answer. 

Mr. Winter: J am just refreshing his memory. 

A. Yes, Walt Perry on Babler’s job. 

Q. Who hired Walt Perry? 

A. I did myself. 

Q. Did you have occasion to do any hauling for 
Bablers during [75] any of this period, any hauling 
of gravel or truck work ? 

A. Well, at that time, yes. 

Q. What jobs did you work on? 

A. Well, the first job I worked on was up at 
Kennewick, Washington, Toppenish and Clatskanie, 
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and the following year I worked at Bend, Burns 
and Fort Klamath. That is the only jobs I worked 
on for Babler. 

Q. As I take it, you drove one truck and Walt 
Perry drove the other truck? 

A. That is right. 

Q. Were you employed as a driver or were you 
employed as a unit, driver and truck? 


A. Driver and truck. 

Q. What about the other truck ? 

A. It was driver and truck, too. 

q. As a unit? A. Yes. 

Q. The agreement was made with you, was it, 
for both trucks? A. That is right. 

Q. Was any agreement made with Walt Perry 
except what you made with him? A. No. 


Q. Who carried the insurance, public lability 
and property damage, on the trucks? 

A. Myself. I did myself. [76] 

@. Were you licensed by the State of Oregon 
as a carrier for hire? A. That is right. 

@. And holding license PUC, plates No. 4? 

A. That is right. 

@. Who paid for the upkeep and maintenance 
on the truck? A. I did myself. 

Q. Could they have replaced you with anyone 
on these trucks under your agreement that you had 
with them ? A. Not unless I wanted them to. 

@. Could they have replaced your driver? 

A. No. 

Mr. Winter: I think that is all. 
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Cross-EHxamination 
By Mr. Duffy: 

Q. You carried this public liability and property 
damage insurance incidental to your PUC permit, 
is that right? A. “That is Treht. 

Q. Is it not a fact that the company also carried 
further public liability and property damage insur- 
ance on all trucks on the job? 

Mr. Winter: We don’t know what they might 
have carried. 

A. Not my truck. We carry our own insurance 
on our trucks. 

Q. (By Mr. Duffy): Yes, I understand that, 
but, in addition to that, do you know whether or 
not the company also carried [77] similar insur- 


ance? A. That I don’t know. 
Q. Were Social Security amounts deducted from 
the amounts paid to you? AX. Thats riche. 


Q. Did you belong to the union at that time? 

ioe That is sieht. 

Q@. Could the company have terminated your 
working on the job if they had wanted to? 

&  “Mhes. 

Q. On the job itself what right did the company 
have to tell you how to do the job? 

A. Well, it is their job. They just hire trucks 
and we take orders from them. We have to do as 
they tell us. 

Q. ‘They would tell you where to spot the trucks 
for loading ? 
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A. Where to haul from and where to. 

Q. Where to haul from and where to and what 
routes to take? A. Yes. 

Q. Were you ever paid overtime for working in 
excess of 40 hours a week? 

A. They paid us overtime, yes, if we worked 
overtime and deducted it from our truck checks. 

Q. Did you register with the Collector as a per- 
son engaged in the transportation of property for 
hire ? A. Yes. [78] 

Q. How did that come about? What caused you 
to register ? 

A. Well, the first time I ever paid the 3 per 
cent. transportation tax. 

@. Did you make any demand on the plaintiffs 
for this transportation tax ? 

A. No, the first time I ever come in on that 
would have been 1942, I believe 1942 or 1948. I 
don’t remember any more. On George H. Buckler’s 
job at Vanport we collected it from them and then 
paid it to the Revenue. 

Q. You were told by the company there to go 
down and register ? A. Yes. 

Q. Your agreement with the company was to use 
your trucks and you, in your instance, drove one 
yourself and your driver drove your other truck? 

A. That is right. 

Q. Was anything said about how long your work 
was to continue? 
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A. No. We always asked them how long the job 
would last and they would tell us. 

Q. ‘They could have discharged you at any time 
before that? A. Any time. 

Q. And you could quit any time you wanted to? 

i. § Wies: 

Mr. Duffy: That is all. [79] 


Redirect Examination 

By Mr. Winter: 

@. Any day you did not want to take your truck 
down you would not have taken it down? 

A. No. 

Q. They could not put any driver on your truck 
that you did not want on your truck ? A. No. 

Q. Now, you say Burford—while working for 
Burford you paid the transportation tax. 

A. No, George H. Buckler. 


What kind of a job was that? 

That was at Vanport, when they built Van- 
You mean just hauling gravel ? 

West 

Similar type hauling ? A. Yes. 


They told you where to put the material? 
Yes, just hauled it in there on the street. 
Then they paid you the transportation tax? 
Jed Wilson at Seaside, paid it to me, too. 
Did they withhold Social Security taxes ? 
Well, most of them, they did. 


go) 
> OPOPOOrOREO 
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Q. They held it out and charged it against your 
truck ? A. Yes. [80] 

Q. The same as Babler did? a Wes. 

Q. Is that the common practice with what we 
eall gypo haulers? 

A. A majority of them, yes. 

Mr. Winter: I think that is all. 


Recross-Examination 
By Mr. Duffy: 

Q. Do you know whether or not Mr. Buckler 
has filed a claim for refund of the transportation 
taxes? A. No, I don’t know. 

Mr. Duffy. That is all. 

(Witness excused. ) 


WILLIAM M. ANDERSON 


was thereupon produced as a witness on behalf of 
Defendant and, being first duly sworn, was exam- 
ined and testified as follows: 


Direct Examination 
By Mr. Winter: 
@. Your name is William M. Anderson? 
A. Yes. 
@. Where do you reside, Mr. Anderson. 
A. 7604 Southeast Lanphear, Milwaukee, Ore- 


Q. How far is Milwaukie from Portland? 
A. Where we live it is in the suburbs of Port- 
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Q. Just in the suburbs? Re Wee 

Q. Are you the owner of any trucks? 

A. Ihave two at the present time. 

Q. How many trucks did you own during the 
time involved in this lawsuit, between December, 
1942, and December, 1945? 

A. Well, I would say from one to three. 

Q. Are you licensed under the State of Oregon 
Motor Transportation Act as a carrier for hire? 

a That is) right. 

Q. Your trucks carry PUC License No. 4? 

me Thetis. vight. 

Q. Did you ever have occasion to enter into any 
agreement for use of your services and truck in 
hauling for the Bablers? [82] A. Yes. 

@. When was that, Mr. Anderson? 

A. The first time I worked for them was in 
1941, I think, and off and on since then. 


Who were the drivers of those trucks? 
Well, there were so many of them it would 
be hard to say—coming and going, you see. 

@. Did you drive one truck ? 

A. I drove one part of the time, ves. 

Q. What was the agreement with Bablers as to 
the furnishing of three trucks and drivers, or what 
was your agreement? 


Q. After December, 1942, where did you work? 
A. Weworked at the Redmond Air Base. 

Q. The Redmond Air Base? A. Yes. 

Q. How many trucks did you have at that time? 
A. Three. 

Q. 

ay. 
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A. Well, it is customary to take your own driv- 
ers when you went on a job. You usually do that 
when you are working somewhere else. 

@. Your own drivers? A. Yes. 

Q. You always attempted to hold drivers that 
you knew were competent. You always attempted 
to have drivers you knew were competent to take 


care of your equipment? [83] A. Oh, yes, 
sure. 
Q. Is that what you mean? A. Yes. 


Q. Who carried the insurance on your trucks? 

A. I had my own. You are required to do that 
by the State. 

Q. Who paid for the upkeep on the trucks? 

A. I paid my own. 

Q. Did you, under your agreement with Bablers, 
understand that you had the right to say who 
should drive your trucks? 

A. Yes, as a rule. 

@. Who paid the wages on the trucks? 

A. Babler. 

Q. Who? A. Babler. 

Q. They deducted that from the amount that you 
got under your agreement, is that right? 

A. That is right. 

Q. You could have taken your truck off the job 
at any time, could you? 

A. Well, during the war there was the ODT 
agreement, and I think if they demanded to keep 
your truck they could at that time. 

Q. You mean the Office of Defense Transporta- 
tion agreement ? A. Yes. 
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Q. They were certified to the job, weren’t they? 

A. Not necessarily, but I understood if they 
wanted to they could hold them. 

Q. They could not have fired you and kept the 
truck ? A. That was never brought up. 

Q. You don’t think they could? 

m No, i dent think so. 

Q. You did not understand the agreement that 
way, did you? A. No, not exactly; no. 

Mr. Winter: I think that is all. 


Cross-Examination 

iy Mr. Dufty: 

Q. While you worked for Babler did you con- 
sider yourself an employee of Babler? 

A. Qh, yes. 

mr. Duity: That is’ all. 

Redirect Examination 

By Mr. Winter: 

Q. Did you consider your truck as an employee 
of Babler? 

A. Well, they are paying you for use of it. 

Q. You could have quit on the job any time you 
wanted to, outside of this ODT agreement ? 

A. That is right. 

@. Have you been talking to Mr. Babler since 
vou talked to me this morning ? A. No. [85] 

Q. Weren’t you talking with them in the hall 
a few minutes ago? 

Mr. Duffy: Just a minute, now. 


166 Hugh H. Earlevs. 


(Testimony of William M. Anderson.) 

Q. (By Mr. Winter): You talked with them 
since we left downstairs at 1:00 o’clock? 

A. Oh, yes, right here. 

Q. Before you took the stand? A. Yes. 

Q. Whom else have you entered into agreements 
with in connection with your truck? 


A. Oh, Ward. 

Q. Whom are you working for now? 

A. I am not working now. 

Q. When were you working for Ward North- 
west ? A. Qh, last September. 

Q. What? A. Last September. 

Q. How many trucks did you furnish on that 
job? A. Just two. 

Q. You drove one? A. Wor 

@. Did you drive either one of them? 

A. No. 

@. Who hired the drivers on those trucks? 

A. They were drivers I had when I went there. 

Q. They were drivers that you had hired before? 

A. Yes. 

@. And they were on the trucks? A. Yes. 

Q. You had an agreement with them to do haul- 


ing similar to this job here? 
A. Yes, the same, practically the same. 
@. Who paid the Social Security tax on their 
wages? A. ‘They did; the company paid them. 
@. And then they charged it back to you? 
Pee lidat is rreht. 
Q. Did they pay the transportation tax to you? 
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A. No, they didn’t. 

Q. Did you file a transportation tax return? 

A. No. 

Q. When you say you considered Bablers as 
your employers 

A. At the time when I was working for them, 
yes. 

Mr. Winter: That is all. 

(Witness excused. ) 


Mr. Winter: ‘That is the Government’s case, if 
the Court please. 
(Defendant rests. ) 


Plaintiff’s Rebuttal Testimony 


J. N. CONLEY 


having been previously duly sworn, was recalled as 
a witness on behalf of Plaintiffs, in rebuttal, and 
was examined and testified as follows: 


Direct Examination 


By Mr. Duffy: 
@. Mr. Conley, on these jobs did you rent other 
equipment besides trucks? A. Qh, yes. 


Q. What other kinds of equipment did you rent? 

A. ‘Tractors, power shovels, compressors, and all 
kinds of construction tools that we did not own. 

@. When you rented this equipment were oper- 
ators furnished with them, 1n some instances ? 

A. Yes. 
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Mr. Winter: Objected to as incompetent, irrele- 
vant and immaterial. There is no tax asserted here 
on anything like that. I do not see the materiality 
of it and it is not proper rebuttal, certainly. 

The Court: Go ahead. 

Q. (By Mr. Duffy): Were truck drivers ever 
put on other jobs, other than driving truck? 

A. Qh, yes. 

Mr. Duffy: That is all. [88] 


Cross-Examination 
By Mr. Winter: 

@. When they were put on other jobs they were 
employed for those other jobs, weren’t they? They 
were employed on a different basis? 

A. Well, on the same pay, but probably you 
would call them different, like a jackhammer man. 
Just take him off a truck and put him on a Jjack- 
hammer. 

@. Who paid the Social Security tax on the 
wages then ? A. They did. 

Q. Did you charge it back to anybody? Did you 
charge it to any truck? 

A. There was no truck involved. 

Q. Did you charge it back to anyone? 

A. No. 

@. You assumed the burden and paid the tax 
on that, didn’t you? A. Which tax? 

Q@. ‘The Social Security tax, when a man was 
driving a tractor for instance? 

A. Oh, when a man was driving a tractor, that 
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would depend on the deal when you hired the 
tractor. 

Q. If you paid $50 for a tractor, you generally 
took the Social Security tax out of the $50. 

A. Yes, we did. [89] 

Q. What? | A. Yes, we did. 

Q. If you hired an operator with it, you mean? 

A. If it came fully operated, we charged it back 
to the owner. 

@. Charged it back to the owner? A. Yes. 

Mr. Winter: ‘That is all. 

Mr. Duffy: That is all. 


(Witness excused.) 


(Testimony closed.) 


REPORTER’S CERTIFICATE 
J, Iva G. Holcomb, Official Reporter of the above- 
entitled Court, do hereby certify that on the 4th 
day of April, 1949, I reported in shorthand certain 
proceedings occurring in the trial of the above-enti- 
tled matter, that I thereafter caused my said short- 
hand notes to be reduced to typewriting under my 
direction and that the foregoing transcript, con- 
sisting of pages numbered 1 to 90, both inclusive, 
constitutes a full, true and accurate transcript of 
said proceedings so taken by me in shorthand on 
said date, as aforesaid, and of the whole thereof. 
Dated this 11th day of July, A.D. 1949. 
/s/ IRA G. HOLCOMB, 
Court Reporter. 
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[Endorsed]: Nos. 12317-12318-12319. United 
States Court of Appeals for the Ninth Circuit. 
Hugh H. Earle, Collector of Internal Revenue for 
the District of Oregon, Appellant, vs. Lloyd Babler, 
Richard Babler, James A. Pollock and J. H. Sches- 
tak, doing business as Lloyd Babler, Appellees; and 
Hugh H. Earle, Collector of Internal Revenue for 
the District of Oregon, Appellant, vs. J. N. Conley, 
M. J. Conley and Lloyd Babler, doing business as 
Babler and Conley, Appellees; and Hugh H. Earle, 
Collector of Internal Revenue for the District of 
Oregon, Appellant, vs. J. N. Conley, M. J. Conley, 
Harry Babler and Lloyd Babler, doing business as 
Babler Brothers, Appellees. Transcript of Record. 
Appeals from the United States District Court for 
the District of Oregon. 


Filed August 3, 1949. 
/s/ PAUL P. O’BRIEN, 
Clerk of the United States 
Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals for the 
Ninth Circuit 


No. 12319 


HUGH H. EARLE, Collector of Internal Revenue 
for the District of Oregon. 
Appellant, 
vs. 


J. N. CONLEY, M. J. CONLEY, HARRY BAB- 
LER and LLOYD BABLER, dba Babler 
Brothers, 

Appellees. 
No. 12318 


HUGH H. EARLE, Collector of Internal Revenue 
for the District of Oregon, 
Appellant, 
vs. 


J. N. CONLEY, M. J. CONLEY, and LLOYD 
BABLER, dba Babler and Conley, 
Appellees. 
No. 12317 


HUGH H. EARLE, Collector of Internal Revenue 
for the District of Oregon, 
Appellant, 
vs. 


LLOYD BABLER, RICHARD BABLER, 
JAMES A. POLLOCK and J. H. SCHE- 
STAK, dba Lloyd Babler, 

Appellees. 
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ORDER 


This matter coming on to be heard this date upou 
motion of the appellant in the above-entitled pro- 
ceedings for an order consolidating the three cases 
as a single case on appeal upon a consolidated 
transcript of records, and the Court having con- 
sidered said motion and being advised in the prem- 
1Ses, 

It Is Ordered that the above-entitled cases be 
and hereby are consolidated as a single case on 
appeal upon a consolidated transcript of the rec- 
ords. 

Made and entered this 29th day of July, 1949, at 
San Francisco, California. 

/s/ WILLIAM J. HEALY, 
/3/ HOMER TT. BONE, 
/3/ WM. E. ORR, 
Judges U.S. Court of Appeals 
for the Ninth Circuit. 


[Title of Court of Appeals and Cause. | 


MOTION TO CONSOLIDATE THE CASES 
AND DOCKET ALL THREE AS A SIN 
GLE CASE UPON APPEAL UPON A CON: 
SOLIDATED TRANSCRIPT OF THE 
RECORDS 


Now Comes the appellant in the above-entitled 
proceedings and states that he has filed notices of 
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appeal in the United States District Court for the 
District of Oregon from judgments entered on May 
26, 1949; viz: J. N. Conley, et al., dba Babler Bros. 
v. Karle, Civil No. 4135, J. N. Conley, et al., dba 
Babler and Conley v. Earle, Civil No. 4134, Lloyd 
Babler, et al., dba Lloyd Babler v. Earle, Civil 
No. 4133. 

And the said appellant moves that the three cases 
be consolidated as a single case on appeal upon a 
consolidated transcript of the records. The grounds 
of this motion are that the questions of law involved 
in all three cases are identical and that the facts 
in the three cases are substantially identical, so 
that they are susceptible of treatment by consoli- 
dation, and the three cases were consolidated for 
trial in the District Court. 

HENRY L. HESS, 
United States Attorney for 
the District of Oregon. 
/s/ GENE B. CONKLIN, 
Assistant U.S. Attorney. 


United States of America, 
District of Oregon—ss. 

I, Gene B. Conklin, Assistant United States At- 
torney for the District of Oregon, hereby certify 
that I have made service upon the Appellees of the 
foregoing Motion to Consolidate the Cases and 
Docket All Three as a Single Case Upon Appeal 
upon a Consolidated Transcript of the Records by 
depositing in the United States Post Office at Port- 
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land, Oregon, on the 27th day of July, 1949, a duly 
certified copy thereof, enclosed in an envelope, with 
postage thereon prepaid, addressed to Messrs. Carl 
E. Davidson and Charles P. Duffy, 1525 Yeon Bldg., 
Portland 4, Oregon, attorneys of record for Ap- 
pellees. 

/s/ GENE B. CONKLIN. 


[Endorsed]: Filed Aug. 2, 1949. 


[Title of Court of Appeals and Cause. | 


STATEMENT OF POINTS ON WHICH THE 
APPELLANT INTENDS TO RELY ON 
APPEAL AND APPELLANT’S DESIGNA- 
TION OF RECORD FOR PRINTING 


Comes now the United States of America, appel- 
lant named above, and for a statement of points on 
which appellant intends to rely on this appeal says: 

The statement of points to be urged by appellant 
in this Court are the same as those set forth in the 
statements of points with the District Court pursu- 
ant to Rule 75(d) of the Federal Rules of Civil 
Procedure. 

Appellant designates for printing under one cover 
the entire records filed with this Court, and desig- 
nates one Reporter’s Transcript to be contained in 
the transcript of record. 
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Dated this .... day of August, 1949, at Portland, 
Oregon. 
HENRY L. HESS, 
United States Attorney for 
the District of Oregon. 
/3s/ GENE B. CONKLIN, 
Assistant U. 8. Attorney. 


United States of America, 
District of Oregon—ss. 

I, Gene B. Conklin, Assistant United States At- 
torney for the District of Oregon, hereby certify 
that I have made service upon the Appellees of the 
foregoing Statement of Points on Which the Appel- 
lant Intends to Rely on Appeal and Appellant’s 
Designation of Record for Printing by depositing 
in the United States Post Office at Portland, Ore- 
gon, on the 29th day of August, 1949, a duly certi- 
fied copy thereof, enclosed in an envelope, with post- 
age thereon prepaid, addressed to Carl E. David- 
son and Charles P. Duffy, 1525 Yeon Building, 
Portland, Oregon, Attorney of record for appellees. 

/s/ GENE B. CONKLIN, 
Assistant U. 8. Attorney. 


[Endorsed]: Filed Aug. 30, 1949. 


